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PREFACE. 


1 4 


Tur following work was originally intended to be no- 
thing more than the preliminary diſcourſe to one much leſs © 


ſpeculative, and of a more confined range. I had, as 
well from taſte, as from views of a private nature, which it 


is immaterial to mention, been led much to the ſtudy of 


the Law of Nations. I had thrown together a body of notes 
upon the particular parts of it, which were more immedi- 


ately the object of my enquiries, and I conceived the de- 
| ſign of collecting them into a work, which would have been 


called A Treatiſe of Diplomatie Law.“ 


The nature of Sovereignty, and the rights of indepen- 
dent States: the manner in which they were created, and” 
their mode of communication by Ambaſſadors ; the diſſer- 


ent ſorts of Embaſſies, and the conſequent diviſion of the 


Repreſentative Character into Minifters of the firſt and ſe- 


cond order; their rights and privileges, particularly their 
inviolability ; the rank and pretenſions of the nations of 
Europe ; the nature and laws of Negotiation and Treaty ; 


the legal ſources of their authority, and the mode of their 


interpretation; all this I meant to conſider. ; 


I had collected my materials, and made my arrangements; 
the authorities, the. 
had nothing to do but to put them into language.—-But, / 


f 


aQts, and the caſes were ready, and 


previous to this, a very important conſideration engaged my 


attention, which, though it has moved the enquiry of every 
man that ever came to the ſtudy of laws, mutt for ever be - 


intereſting, and has not always been fatisfaQorily diſpoſed 


of, I mean the account of that obligation in general, _ | 
„ | 7 
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der which we conceive ourſelves bound to obey a law, inde- 
penllent of thoſe reſources which the law itſelf provides for 
its own enforcement. - I was more particularly called to 
this conſideration on the ſubjet before me, becauſe the 
law of which I was about to treat, having no common tri- 
bunal to execute its decrees, men were left merely to their 
conſciences to determine whether they would obey it or not. 
Upon turning to the fundamental parts of all the treatiſes I 
had peruſed, I found myſelf referred to the Law of Nature 
for the real and original ſource of all the obligation in men 
to obey the Law of Nations; and this Law of Nature 
again, I was told to look for in my own heart and natural 


conſcience, which were to decide for me and all the world 


in the ſame manner, in almoſt all caſes. At the ſame time, 

the ſyſtem of the Law of Nations was neither more nor leſs 
than a particular, detailed, and ramified ſyſtem of morals, 

in which departure was. made from that great outline, and 

thoſe general perceptions, conftituting the Law of Nature, 
and we were brought to the minute application of them to 
_ Caſes and doctrines to particular ſets of people. Ill this, 

notwithſtanding, was ſuppoſed to be really binding upon 

all the world, though it was confeſſed that all the world did 

not, and would not obey it. Caſes of nicety even were 

brought forward and canvaſſed upon general principles, 

which all, it was held, were bound to obſerve, and they 

were therefore called upon to think alike of theſe particular 

caſes, although they were a mere application of the general 

Principles, and about that application, different writers 

were far ſrom being agreed. . N 

. T own this never ſatisfied me; and when I conſidered how 


difficult it was for the whole o mankind to arrive at the ſame 
e 


ideas of moral good, from th 
habit, in the different ſtages of 
be; more particularly when I recolteQed the great differ- 


projugices of education and 


ence of opinion that was among very learned men, of the 


ſame nations and ages, and who had had the ſame ſort of 
education. concerning the Law of Nature itſelf; I was ſtill 
more ſtaggered in my belief that a the world were bound 
to obey the ramified and definite ſcheme of duties called the 
Law of Nations. | gre oe IO 
When I examined into my own belief concerning my 
obligation-to obey this Law, I found it well fortified, and- 
ſuſſieiently firm. But it was fo, ftom a particular ſet of 
opinions which I had imbibed from education and the mow 


ociety in which they might 


— 
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of example, confirmed and directed by the authority and - 
precepts of a religion in which I believed. Something 
certainly might be derived from my own natural propenfities 
and feelings'; but theſe laſt were-far leſs diſtinguiſhable than 
the firſt ; and had they been wholly independent of them, 
I found that they perhaps might not carry me ſo far as I cer- 
tainly was willing to go, under the influence of thoſe other 
weightier conſiderations. Still leſs, therefore, did I con- 
ſider, that other perſons, who had perhaps been taught by 
education,; example and religion, to think of their duty 
towards their neighbour in a manner totally different from 
what was laid down in our Codes of the Law of Nations, 
could be bound to act exactly in the way preſcribed by thoſe 
codes. Neither could I ĩmagine that I had any right to act 
towards all other people as if they had braten a Jaw, to which 
they had never ſubmitted, which they had never underſtood, 
or of which they had probably never heard. Where we 
were under the expreſs. commands of the Deity concerning 
them; or where they profeſſed to obſerve a Code, fo directly 
the oppoſite of ours, as to-interfere with our bappineſs and 
juſt rights ; then, indeed, I could. conceive we might act 
towards them as towards enemies, whole diſpoſition it was, 
like beafts, to prey upon us; but even then I did not per- 
ceive the fairneſs of conſidering them as amenable to the 
laws we choſe to purſue, or as puniſhable for breaches of 
thoſe Jaws. - = 2 | 
It followed, therefore, that, although I myſelf could 
make out the obligation of the Law of. Nations as laid 
down in the European Codes, and that others of the ſame 
claſs of nations, and the fame religion with myſelf; could, 
and were bound to do ſo too; yet that the _ _ not obli- 
gatory upon ons who had never been called upon to 
decide upon 9 ; who might widely differ as to 
its application, and even as to its general and fundamental 
principles. The hiſtory of mankind confirmed to me that 
there was ſuch a difference in almoſt äll its extent; that 
men had the moſt oppoſne opiuions of their duties towards 
one another, if not in the great outline and firſt principles 
of thoſe duties, yet moſt certainly in the application of 
them; and that this was occaſioned by the varieties of re. i- 
gion and the moral ſyſtems which governed them, operated 
upon alſo by important local cireumſtances which are often 
of ſuch conſequence in their direction. 
jd r 2 _ » Vader 
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Under all theſe points, it appeared to me, that we ex- 
pected too much when we contended” for the univer/olity of 
the duties laid down by the Codes of Law of . 
that, however deſirable ſuch an univerſality might be, 
| whole world were notſuſceptible of that intimacy and cloſe- 
neſs of union, which many philoſopbers of high name are 
willing to ſuppoſe ; that it falls into different diviſions or 
eis of nations, connected together under particular reli- 
gions, moral ſyſtems, and local inſtitutions, to the exclu- 
ſion of other diviſions or ſets of nations; that theſe various 
diviſions may indeed preſerve an intimacy among one ano—- 
ther, and obey the fame law; but that they may. be contra-- - 
NE from others he may have —_ wn 
and moral ſyſtems, operated upon by very different . 
e : in fins that what is 3 called the 

Law of Nations, falls very far ſhort of wwuver/ality 5 and. 
that, therefore, the Law is not the Law of all nations, but 
only of particular claſſes of them ; and thus there may be a 
Gifs Law of Natiens for diſſenent parts of the globe. 

ot only this, but even, in the fame of the globe, 
there may have been very different forts of Law af Nations, 
according as revolutions have taken place in the religion, 
ſyſtem of morality, and local inftitutions of the nations 
which compoſe it. 75 e eee 

All this was to be proved from hiſtory, if proved at all. 

And, if the Theory was a juſt one, as any claſs of Nations 
Would afford a proof of it, I ſet myſelf to a very ſerious 

examination of the hiftory of the people of Europe, (as 

that in which we are mof1 intereſted,) not with the old view 
of enquiring into their general manners and cuſtoms, their 

politics, their feats of arms, or their arts; but with the de- 

ſigu to get at the maxims which governed their intercourſe 
together, at various times, and under various revolutions in 
their manners ; and theſe I reſolved to ſet forth in detail, as 

a ſupplement and proof of the theoretical reaſoning which 

. mentioned. we SH | 

Als arrangement, however, as muſt be evident, took in 
a ſubject ſo vaſt, that to treat of it properly would far ſur- 
paſs the bounds of a mere preliminary 'drſcourſe. At the 
lame time it appeared to me to he fully of as much, or per- 
| haps of more conſequence than the work which had ori- 
gmally given riſe to it; and as profeſſional -occupations- 
prevented. me ſrom finiſhing the whole, I reſolved to aban- + 

| > don 
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don my firſt plan akagethier, and to .confige my attention 
to this other ſubje& which had thus grown out of it. And 
well have I been repaid for the labour it has coſt me; ſince * 
my mind has been yy wr occupied by a ſeries. of the 
moſt important and. intereſting ſubjects, of which, before, 
it had but a general idea. For although very great maſters 
have gone over all, or moſt of the ground I have taken, 
before me; yet they have done ſo in a very different mate 
ner, and wich far different objects. Thus, | although” the 
s I have brought together in the hiſtorical part of the 
Oy pages, have moſt of them Tong been known, 4nd 
many of them form the materials of very popular Hif- 
tories ; yet the view with which I came again to their cun- 
templation, made them appear to me in a new light; atid- 
although I bad attended to moſt of them before, yet I ac- 
quired from them freſh entertainment, becauſe they afford - 
ed me freſh inftration. | .. 1 „ 
The facts of hiftory indeed lie open to every man's obſcr- 
vation; and every man draws concluſions from them, a&- 
cording as the bent of his mind, his profeſſiunal purſuits, 
or any particular purpoſe inclines him, In this reſpect, 
hiſtory would be valuable, were it no more than a dry ſe- 
ries of events, brought together with accuracy and clear- 
neſs for philoſophy to work upon, This, in ſome mea- 
ſare, has been the caſe. The firſt hiſtories are fhört and 
rude, and apparently uninſftruQtive, from the want of pro- 
per comments. In procels of time, men have diftinguifh- - 
ed themſelves, and done good to the world, by che uſe 
which their obſervation and judgment have made of them, 
and they then aſſume a variety of diſſeretit and novel fortiis. 
Thus, from the ſame collection of facts, one has drawn a 
hiſtory of man; another, of the progreſs of © fociety; a 
third, of the efſe&s of climate; a fourth, of military at- 
chievements ; a fifth, of laws in genetal ; n ſixth, of the 
laws of a particular ſtate. But it has never yet been the 
fortune of the annals of the world (at leaſt not within my 
knowledge) to produce, from any commentator, A Hig- 
TORY O THE Law or NATIONS. te: 
Ia this point of view, biftory may be compared to a vaſt 
and diverted country, which gives very different forts of 
pleaſure to diſſerent travellers, or to the Tame traveller if he 
vilits it at different ũmes. One travels to acquire a know- 
ledge of men; another to ſurvey the political refourtes of 
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the ſtate; another with a view to its commerce; another 
for mere pleaſure : and the ſame people, the ſame cities, 
and the ſame inſtitutions, will afford high and varied ſatis- 
frlaction according to the ſpirit of mind in which they are 
viewed. If the Faroeſe; 15 hold good, I ſhould hope 
that little apology is neceſſary for bringing before the 
world, many facts and caſes already welt knen toit, but 
all the conſequences of which are, perhaps, not ſo well 
known. Thus for example, every one knows that Char- 
Temagne renewed the Weſtern Empire; that the Hanſeatic 
League was a powerful commercial affociation ; that the . 
Queen of Scots was put to death by Elizabeth, contrary to 
Juftice ; and that priſonerg. of war uſed to pay large ſums 
for their liberty to thoſe who took them. Yet thoſe who 
haye related all theſe things, were not perhaps led to con- 
ſider what relation they bore to the Law of NATtoNs at 
the.time when they happened ; the real nature of the Tm- 
perial title thas acquired by Charlemagne ; the 3 of 
the ſovereignty of the Hanſeatic allianoe; the effects, as a 
precedent, in point of law, of the caſe of Queen Mary; 
nor the rules, public and private, by which the cuſtom of 
ban ens e , Le CF 
In the. relation of any tranſaction, however, I have ſtudi- 
oully avoided all thoſe parts of it which did not appear to 
be directly relevant to the point immediately before me: 
and I have gone from one hiſtory and one age to ano- 
ther, and from one part of the ſame tranſaction to a diffe- 
rent part of it, as it ſuited the enquiry I was upon, with- 
out ſaying to complete any account which I had begun, 
when ſuch completion was not neceſſary for the purpoſe 
with which I wrote. 3 ee 
In conſidering the effects of certain great local inftitutions 
upon the Law, ſuch as the FEUDAL SysTEM, the Ec- 
CLESIASTICAL ESTABLISHMENTS, the CRusADESs, 
or CHIVALRY ; I have not even attempted to give any ac- 
count of the Inſtitutions themſelves ; but ſuppoſing them 
perfectly well known to the reader, or referring him to ſach 
Authors whole profeſſed object was to treat of them; I have 
barely ſelected ſuch parts of them as ate connected with 
my on ſabject: thus, the hiſtory of Fiefs; the particular 
duties of vaſſal and Lord ; the account of the papal uſur- 
pations over the Clergy of particular kingdoms ; the cauſes 
or hiſtory of the Cruſades ; the minutiz of the military 
£5 Ca duties 
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| duties of Kni ts ; the law and cuſtom of Tournaments, 
or the riſe and fall of Chivalry in s all theſe I have 
1 


purpoſely avoided, and haye buffed myſelt alone abont ' 
thoſe parts of them which bore upon the maxims concern- 
ing the public intercourſe of nations. eee 
i follows, therefore, that thoſe who come to the peru- 
{al of this work ought, in common Juſtice to the ſubject, 
to be in poſſeſſion of much previous knowledge. It fol- 
lows alfo, I hope, that however obliged I may be to the 
learning and patience of thoſe who have gone before me, 
upon the 2 5 of mankind; yet the manner in Which 
that ſubject 18 now treated, is not deſtitute of novelty.” 
Upon many of the above-mentioned points, men of high” 
characters for learning and ſagacity, have dived into anti- 
quities, and have eredted ſyſtems. It has been my part to, 
confider how thoſe ſyſtems operated upon the Law of Na- 
tions; a queſtion which they thought too remote from their 
ſubject, or which they never thought at all of confideringy 
Thus Pfeffel, Monteſquieu, St. Palaye, Seſden, and Ro- 
bertſon, have with” great diligence' and learning ſutveyeck 
particular parts of the "hiſtory 6f Europe, with*a'view-to- 
their own particular purpoſe. 1 have largely profieed" by 
their labours, and have followed them with great reſpect 
through thoſe erudite and critical diſquifitions which led to 
the ſettlement of doubtful points, the elueidation of 'which- 
was neceſfary before my own 'enquiries” could even begin; 
At the fame time I have by no means always contented my- 
ſelf with the mere authority of their names; but have 
gone over, wherever F had opportunities of ſa; doing, tbe 
original documents on which they have founded their rea- 
ſoning. Much indeed have I t6 wiſh that theſe opperturi- 
ties had been greater; but ſuch is the immenſe maſs of 
their knowledge, and the extenſive range of their ſubjeQs; - 
that T had neither time, nor materials, nor abilities, *t6 
- purſue them minutely through all the intricacies Wien 
they have unravelled. ' From the little, however, which I 
was enabled to do myſelf, I gained much. It imprinted  - 
the important matters contained, "more firongly on my 
mind; it added greatly to my don ftores ; it taught me 
where to look for much neceſſary learning, and enabled me, 
if ſuch preſumption may be allowed, to gather up ſome 
few things which had eſcaped their attention.” Some of 
the niceties of the Feudal Syſtem; which migbt have been 
EF „ Ss cle "ZONE" Lt gained 
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gained from - Beaumenoir and Du Cange, and the entire 
diſcuſſion concerning the rank and claims of the Emperor, 
which eee has wholly paſſed by, may probably 
rove this. | 4 "Pp 
| - Theſe obſervations, however, relative to thaſe ;who have 
preceded me, are not to be. extended beyond a 11 * art 
of my ſubject. In the. diſcuſſion of wy points 48 gael 
the benefit of their aſſiſtance, and was left entirely to my own 
1 2 * they Nagy Heaney what þ Fog Fane: 
le, of the Hiſt the Law of Natians, of the criti 
> the 28 of 1 55 and Convention, and 
the Rank and Claims of the Natiqns of Europe, wete to be 
cullected alone from a careful attention to a dry ſeries 
of early Treaties, or the compariſon of a number of in{u- 
lated fads. I have endeavoured alſo, all the way through 
o engraft as much new matter as wy;own fludies could ac- 
Juire, upon the maſs ,wbich had been gathered together 
by the critics and hiſtorians I have mentioned; and for 
this I was driven to the inſpection of many of the monks; 
and of thoſe vaſt collections of laws which do fo much ho- 
naur fo the patientlatour,of the antiquarics..,',, 
Such then is the view which I hate aempted to take 
and ſuch the authorities I have ſought in the hiſtorical part of 
ie following Treatiſe. 1 will not Hatter myſelf by ſuppo- 
ſing that its ſcope is entirely. new ; but I am not unwilling 
to hope, that opinions which have hitherto rather. been 
bijmed than detailed at large, have here been {brought for- 
ward under an ample and accurate form, . For it has been 
my beſt endeavour io. fix in their proper place, and to ſet 
in a broad and clear point of light, opinions upon the 
Facts of hiflary which are only io be collected by dlint of 
much reflection, and the frequent compariſon of thin 
which paſs off in the general detail, as matters of lit 
nenen. e Orr en fir peat 27 
Upon the whole, then, the work which, is now ꝓre ſent · 
ed to the world, may be; ſaid to conſiſt of two parts. The 
Fiſt is occupied with endeavouring to {ſettle the conſtruc- 
tion of the Law of Natians: and above all, as moſt neceſ- 
ſary to the ſabric, what is its real foundation. In this our 
attention is moſt claimed by an enquiry into the obligation 
of Natural Law, and the endeavour to diſcover whether 
that Law can conduct us, and the. whole world, to thin: 
exact in the ſame way concerning thoſe definite and par- 
7 * 1 : a 99 f 1: F bs > . ticular 
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ticular ſchemes of duty which compoſe the provinceof mo- 
ral philoſophy. And in this very important enquiry, that I 
may not be miſtaken, I beg leave here” to obſerve, thar*T 
intend not by any means to reject the Law of Nature as 
forming a part of the foundation of the Law: of Nations! 
but fitaply to point out, that while men have been known 
to entertain ſuch diſcordant” opinious concerning the un 
cations of that Law, it cannot lead us to that certai 
concerning virtue, which would oblige all mankind to thin 
of it exactly in the fame manner; If chis is fo, therefore, 
that we muſt look to ſomething elſe as the binding principle 
of DurTy, and that thoſe onſy we can expect to think 
alike, concerning it, who are known to have the ſame 


= 


opinions concerning the binding priniple; I by no means 


ifitend to'fay, that into the compofition of this bding 


inciple, the Law of Nature, atcording to cur ideus of it, 
| 9205 10 enter. But 1 hold chat there may be G : 


have alſo Air Binding Principle, for the moral ſyſlem 
which they chuſe to follow, into which the Law of Nature, 
according to their ideas of it, may a enter: and if theſe 
two fyſtems ſhould recommend very oppolite'things as duty, 
the Law of Nature being thus (under different interpretations) 
common to both, we cannot expect an wuyformity of opi- 
nions, merely becauſe we chuſe to ſay that they reſt upon 
that Law. . e, n 
If this therefore be juſt, I hold that there may be fyſtems 
of morality called the Law of Nations, of very different 
characters, and that if we truſt to the Law of Nature 
alone for a guide, we may be diſappointed in expeRin 


to find an uniformity of ſentiment in the nations to Whom 


we may addreſs ourſelves. And hente it is neceſſary not 
only that we ſhould have ſomething more fixed and definite 
as the foundation of the Law of Nations, butthat we ſhould 


a 


content ourſelves with compoſing a code for thoſe nations 


alone, who think as we do concerning that foundation. 
This ſomething more fixed and definite, I conceive to be 

REL1G10N : not natural, (for that is nearly as vague as the 

Applications of Natural Law itſelf) but revealed. Por how- 


ever floating the ideas of mankind may be — na- 
Per- 


tural duty, the precepts of ſuch a religion muſt at leaſt 
induce CEKRTAIN TV among thoſe Who believe in it. 


Hence therefore it is, in addition to the Law of Nature, | 


not with a view to rejeft it, that 1 hold religion, and the 
| ; moral 
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CLE 
moral ſyſtem en d upon it, to be the trueſt foundation. 
for that code of morality which we call the Law of Nations. 
I am the more anxious that I ſhould be ſo underſtood, be- 
cauſe I have unfortunately been thought to mean things very 
different, by ſome ; profeſſional friends, in whoſe. judgment 
and acquirementsT-have no inconſiderable confidence. Upon 
viewing (before the work was completed, ) the diſcuſhon con- 
tained in the ſecond chapter, they contended, that although 
J had ſtated the argument in favour of the uniformity of the 
Law of Nature, with fairneſs againſt myſelf, and although 
L profeſſed to confinę my objections ſolely to the unifarmity of 
the application of that Law; yet that my own argument went 
10 its utter annihilation; and that whateyer I might think, 
1 had yet made out Man, independant of Chriſttanity, to be a 
creature about whoſe nature we had no lights at all, and who 
bad a rig to conſider his awn will and appetite as his law, 
Whetber I have done ſo or not; whether I have not en- 
. deavoured cautiouſly to extend my meaning ſolely to ie 
rpplication of Natural Law to certain definite and fofit;ve 
x 6d the reader is now to judge; but at any rate, ſhould 
my mode of treating the ſubject . thought to go to ſo great 
z length, I am not ſorty here to haye an opportunity of 
giving a key to the argument, as far as my own intention 
reſpecting it, is concerned. In the diſcuſſion to which I 
allude, there were not wanting many perſons in whoſe 
knowledge I alſo confide, who diſſered in toto from thoſe 
above-mentioned ; and on a_ſubject which. is of confeſſed 
bardneſs, and has divided the opinions of men far above 
me in every ſort of attainment, I cannot but expect much 
difference of ſentiment upon almoſt every thing that can be 
ſaid of it. But the demonſtration of the poſſibility to miſ- 
take my own meaning upon the matter, makes it deſirable 


for me to have thus an opportunity of doing juſtice to my 


ſelf. At the ſame time it is right to mention, that the objec- 
tions that were actually made, though oppoſed, as I oblerv- 
ed, by others, induced me to make a little, and but à little 
alteration in the chapter, after it was printed. It is confin- 
ed ſolely to the endeavour to tie down the meaning of the 
argument, ſo as that it cannot now, I believe, be miſun- 
With reſpef to the Fe themſelves, I can have 
nothing here to add. They have for ever divided the 


opinions of mankind ; and I pretend not therefore to the 
| 75 : We power 
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wer of ſhaking the ſentiments of:men who may have conſi- 

þ pra and made up their minds upon the ſubject. All 1 
hope from theſe, is the acknowledgement that I have ſtated 


> 


the argument in favour of uniformity with perſpicuity and fair- 


neſs. Of the anſwers. to that argument, i hon" the 
ſubject may be new, will now judge for tliemſelves. 


The ſecond chapter having · endeavoured to deſtroy the 


idea of uniformity and certainty in the opinions concerning 
the application of Natural Law to the duties of human life; 


I proceed in the third to enquire what it is that will produce 


greater certainty, at leaſt among particular claſſes of na- 


tions; and having ſhewn it to be the religious and mort 
ſyſtems of thoſe nations, I reſt the foundation of their Da 
upon thoſe religious and moral ſyſtems. | I aſterwards en- 


deavour to prove, that CHRISTIANITY is the only certain 


other words, by European nations. r 


Theſe three chapters are therefore to be taken together. 
before we can complete the account of the foundation and 
conſtruction of the Law of Nations in Europe. Tbe 
fourth chapter is a mere ramification of the argument in 
the other three, which goes to prove that the Law of Na- 
tions is not to be conſidered as the Law of the World, 
but only of particular claſſes of Nations, united; together 
by ſtmi lar religious and moral ſyſtems, and influenced by 
particular local iuſtitutions. The fiſth is an attempt to 
point out how different claſſes of nations may be diftinguiſh- 


zed: and with this finiſhes what may be conſidered as the 
firſt part of the enquiry. | 5 72 | 


Of the ſecond we have already ſaid much. It is needleſs 
to add that it compriſes the hiſtorical part of the-work, and 
is to be conſidered as the neceſſary conſequence 'and proof 
of the firſt; In this I have begun as carly as any certain 


documents would permit me, nor will any reader perhaps 


be wiſhful-to go deeper into the antiquities of Europe than 


the commencement of the Empire of the Greeks:and Ro- 
mans. Dr. Falconer will excuſe me for having preſumed 


to differ from bim in the endeavour to account for the oppo - 
ſition of the maxims concerning their treatment of priſon- 
ers, which were obſerved by thoſe nations. The ſubject 
was not before him except collaterally ; but I neither. wiſh, 
cor mean to challenge bis attention to a part of my enqui- 

| == | | TICS, 
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| His, on which I have to confeſs that I have not uſed much 
urs ; _ ry - 


. ever, I have found a period in 
. which new and ſhiking changes in the law preſent them- 
- ſelves to notice, and the conduft of nations proceeds upon 
principles unknown hefore z I have then ſtopped the cur- 
rent of the hiſtory, 'and digreſſed into a critical enquiry 
eonceming them. Thus the eighth, ninth, and tenth cha 
ters, are a mere ſeries of events; the twelfth, thirteenth, 
fourteenth, fiſteenth, and ſixteenth, form ſo many critical 
diſquiſitions concerning the influence of certain particular 
points, which gave a new character to the maxims of Eu- 
rope. The ſeventeenth Chapter reſumes the thread of the 
; biſtory chronologically, with this new character accounted 
for, (as far as it lay within my ability to account for it,) 
and continues it to the ſeventeenth century, beyond which 
I meant not to extend it. | 25 7 
Why i dave fixed upon this period as the cloſe of the 
Treatiſe, is to be explained, partly by the conſideration 
- that the law bas from that time been nearly ſlationary; but 
- chiefly becauſe it was the age of GxoT1ivs, to whoſe Trea- 
tiſe little can be added, and from whom on any point it 
would be almoſt in vain to differ. Before bis time the true 
. principles of the Law of Nations were ſcarcely known. 
He broke ground, as it were, for a new cultivation but 
| he. 
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he did it with ſuch ability, that the plate which he traced, _ 
and the method which he introduced have ſcarcel deen Wc * 
tered, and remain to this day the proofs'of a ſkill which 
Wali COMMAS. e I RT OY 
By his exertions the law was new modelled,” and the 
reaſons, for our duty as pradtiſed at this day, were either 
abſolutely ſtarted for the firſt time, or marſhalled in better 
order than they had ever yet been before. Beyond the 
Treatiſe therefore DER Juks BzLLt ET Pacrs, it was 
ſcarcely. neceſſary to go, except to mention the few others 
that have attained to the honour of conſtituting, in con- 
junction with it, the codes of the duties of nations as ob- 
ſerycd at preſent. The ftate of the law as à ſcience, im- 
mediately previous to the publication of this incomparable 
work; a very flight account of. its author, and its progreſs, ' 
together with the. reaſons which gave birth to the works of 
8 and VATTEL, finally cloſe the preſent 
Enquiry. Bh ee bo 
"From this accovet iet of ths Wesen Treat: ic - 
will be ſeen that it pretends not to lay down. what the Jaw 
now is, but merely endeavours to point out what it has been. 
It may be faid to bę the hiftory of former opinions, and 
docs not therefore aſſume any thing like a legiſlative tone. 
I ſhall be too happy if, humble as the deſign confeſſedly 
is, it may bc deemed to have derived the ſmalleſt merit from 
the manner of its execution; and I ſhall be more than 
paid, if it ever arrives at the rank of being confidered as 
ag elementary book, for thoſe who come new to the ſtudy 
of a eee... / 

I have a little, and a very little to add concerning the 
execution of the work. The reader will no doubt obſerve 
that I have not been ſparing in quotations, both in the ho- 
dy of the Treatiſe, and in the Notes. I am aware myſelf, 
how this interrupts the attention, and particularly how it 
interferes with uniformity by the neceſſary change of fiyle! _ 

But in an enquiry of this kind it was perhaps unavoidable. 
Many parts of it are purely critical, and therefore argu- 
tive; and in theſe caſes we know bow little an au- 

_ thor's word can, or ought th be taken. I mean not to ſay 
that he would wilfully declare what he does not believe, or 
any thing of which he does not #hink himſelf certain; but 
ſuch is the conſtitution of our natures, that we arc liable 

to de led away by a favourite ſyſtem, and often to be de- 
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ceived by a particular bent of mind. Where this therefore 
is, poſhible, it becomes the abſolute, the bounden duty of 
the author, to ſet befpre his reader the ſources of his infor- 
mation: and, if he. argues from caſes of authorities, to 
Rate them in the very fame fimplicity and amplitude, un- 
der which they appeared to him. This has often ſeemed ſo 
neceſſary to various writers, that they have generally ſub- 
joined at the end of their works, Appendixes, or Collections 
of what they call prog and illuſtrations, which thoſe who 
read for mere amuſement, have as generally neglected. 


ut as I profeſs not to write for thoſe who read for mere 


amuſement, I have had no ſeruple in interweaving thefe 
proofs ind illuftrations ſo cloſely with the body of the work, 
that the one is made to depend upon the ather for its very 
connection and uniformity. And I have choſen this mode 
the rather, becauſe, as I pretend to no attractions of ar- 
rangement or ſtyle, I am ſenſible that the merit (if any) of 
the following pages, muſt depend ſimply upon the faithful- 
neſs and accuracy with which authorities are quoted. I am 
therefore not deterred by the fear, (ſo common I have ob- 
ſerved, with many writers) of interrupting the courſe of 
the narrative, or of diverting the reader's attention. I know 
not indeed if I am right, but T have long thought that the 
art of bringing plain and authentic documents into a clear 
point of view, ſo as to affirm or deny a thing, or to prove 
that it cannot be either affirmed or denied, is the great me- 
rit of hiſtorical or of argumentative writing. Too great an 
attention to the decorations of language, may often lead 
us far away from this true point. It may pleaſe, but with- 
out the other it cannot fill the mind; it often leads to error, 
and is at beſt but meretricious. pions Tours of en 
This therefore is another object to which I have ſhaped. 
my exertions ; and whatever may be my opinion concern« 
ing a point of doctrine, or a particular tranſaction, if I 
may be thought to have ſtated them with clearneſs, and 
ſupported them with ſufficient authorities, it is all the praiſe 


I can expect, ſince it is all to which I have aſpired. 


In the inveſtigation of certain matters, I have ventured 


to quit the beaten path, and to differ from authorities whoſe 


deſerved reputation would overwhelm me, did I not feel 
well ſupported by illuftrious auxiliaties. Had I therefore 
nothing but myſelf to oppoſe to them, I ſhould not have 


dared to have ſallied forth from obſcurity. - But being thus 


ſupported, 
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ſupported, 1 have without the ith, ind at the fame time 
without. the ' dread. of Pruning nan", attempted. to 
0 


ſet forth the, grounds for my opinions. What I allude. to, 
are, amongſt others, the queſtions concerning the difference 
of treatment experienced by Greek and Roman priſoners ; 
the privilege of private war in the antient Barons; the Se- 
vereigniy of the Hanſeatic League ; the nature of the Impe- 
rial Dignity ; the exemption of Ambaſſadors from the jurif- 
diction of the criminal Courts of Law in England; and 
the caſe of Queen Mary of Scotland! It is wich very great 
_ diffidence that a young proſeſſor of the ſcience of law, ean 
pretend to withold his aſſent on theſe points from whatever - 
his ſuperiors have aſſerted before him. Why he has done 
ſo, he has endeavoured with all his ability to explain, and 
the public will judge, I hope, with their uſual candour. 
Throughout the whole I have to lament the total want 
of aſſiſtance from men of experience and authority. The 
Work which is now preſented to the world, is in fact the 
mere lucubration of a private perſon, left entirely to him- 
ſelf to collect his materials, to ſpeculate, and to decide. 
At the ſame time, the ſole reaſon for this perhaps, was his 
ſear of treſpaſſing upon the time of ſuch men, when it 
might be more profitably employed for themſelves and for 
their country: Since however irkſome it muſt always be to 
intrude our works upon others for correction, the well- 
known liberality of the learned profeſſions deprives the in- 
truſion of the greater part of its terrors. 

One thing more before I have done. In the courſe ot 
the following pages, there will be found ſome few alluſions 
to the late tranſactions of the French natien. In all that I 
have ſaid 8 them, I claim to be conſidered as a 
man arguing without prejudice, partiality, or -reſentment. 
I have not gone out of my way either to meet, or to avoid 
the ſubject; and on all occaſions wherein I mention them, 
I profeſs to have taken them up ſimply as the beſt illuſtrati- 
ons I could find for the argument I might have in hand. 
And, as in one place I particularly obſerve, all that I have 
ſaid of them, may be ſo ſaid, when we are in profound 
peace with them, or at ſome future time, when the names 

of France and England, their mutual rivalry, their hatred, 
or their contempt, will be only known in the relations of 
Hiſtory. At the ſame time it is in fairneſs to be remarked, 
that the conduct of this nation is now /omezwhat mended, 


and 
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and that the points moſt complained of were the eſſects of 


_ the influence of a merecilefe tyrant, or of dark minded ruf- 


fans who-bave already, moſt of them, met their reward. | 
And now 1 will releaſe both the reader and myſelf, from 

2 diſcuſſion which I feel to be ſowing bar too long. The 

hopes and anxieties of a young author committing him- 


| ſelf for the firſt time to the public, whoſe | un or whoſe 
e 


cenſure, he has not hitherto been even in the way to court 
or to fear; will be my excuſe if I have treſpaſſed too much 
in this prefatory diſcourſe. I cannot conclude without ob- 
ſerving, that whatever may be the fate of the main defign ; 
whether it be received with fayqur, or rejected with con- 
tempt, I have this ſound conſolation : that my intention 


bas been to do good to my fellows. in that province for 
which by. inclination or ſtudy I am beſt fitted. To endea- 


vour after this is the duty of all mankind, and if the work 
8 of che attempt may perhaps alleviate the 


* 
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- 


| I K. of Morocco, Treaty of feveral Buropean 
States with, 11. 08 N 1 * 
Adam of Bremen, his deſcription of the effects of Chriftianity 
in Denmark. ii. 7. 4% . 
Adoption of Knights and Sovereigns by other Knights or Sove- 
reigns, it. 113. . Chivalry. hh 
_  Sqovereigns, alienation of dominions by, ii. 157. 1 
Adrian IV. (Pope) the oath taken by him at the ' coronation of 
the Emperor Barbaroſſa, i. 168. oy 
Adultery, common amo Savage Nations, i. 49. #. 
Alaric, his reſpect for the Chriſtian Religion, i. 1338. 
Albany, Cardinal of, his interference in favour of che pri- 
2 of the Duke of Anjou on the Capture of Montpe- 
jer, ii. 31, 32. 

Albericus Gentilis, ſuppoſe4 the Roman Civil Law to be the 
Law of Nations, ii. 366. Deficiency of his book, 309- 
Alboin, — of the Lombards, good faith of Turifund to- 

wards, i. 140. Bake 

Alexander (Pope) his mediatory Letter to prevent Wat be- 
tween France and England, ii. 27. | 1 

Ambaſſadors, diſtinguiſhing characters of, i. 216, fi. 37. 

( —Rights of, vindicated by the Romans, i. 113. 

Inſecure under the European Law of Nations, from the 11th 
to the 15th Century, i. 169-—171-becoming Priſoners of 
War on the death of their Sovereigns, L 170. - 

Of * their ill treatment by the Gteeks explained, i. 

Of the Spartans and Corinthians, murdered by the Athe- 

nians, i, 106. „: See ii. 297. ; 

Of the French and Spaniards, continued conteſts between, for 
precedence, ii. 236, 292—278. See, Nations of Europe, 
rank and claims of. | Fenn 

r how capriciouſly ill treated by the Ottomans, il. 
285. 58 | | 

Refident, or in Ordinary, a peculiar feature of the Eu- 
ropean Law of Nations—ji. 286. (See Lieger)-Reaſon 
and Origin of ſuch Embaſſies in Europe.” ii. '287-did 
not apply to the Antients, ji. 288-By whom firſt ſent 
and entertained, ii. 299-1, #.-Not of Natural Right, 1. 
290, . inconveniences of, ii. 291. * | 


Vox. i b + Ambaſſadors 


* 
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Ambaſſedors, 
Extraordinary, euſtom of bade ing, av old as Sede itſelf, 

and therefore is almoſt 'a Natu vo Ao ii, 287. 

_ R Lg univerſal in principle, ii. 287; 292. 

, 6—8-exceptions — the Turks, _— Invio- 

2 Ale, of do; | 

- Puniſhable by their own Sovereipns, to whom they are ſent 
back; and who muſt diſavow ax proceedings, or become 
open enemies, ii. 309—314, | 

No Iaſtaunce of their — by (26 Taws of the Country 

; to which they are fent, ii. 313, 

Ho iſhable, in atrocious and dangerous caſes, by 
the Nation to which they are ſent, ii. $28—334-al ways 
by way of ſelf-defence, 2 by regular trial, ii. 329-In- 

ſtanced in the Caſe of Gyllenbury, the 'Swediſh Am- 
baſſador to England, in 1717; ii. 330-What ſhall con- 
ſtitute the neceſſity which may authoriſe the reſtraint, diſ- 
miſſal, or even death of Ambaſſadors, a dangerous, difficult 

r chimericsl ueſtion; ii. 330—2. 

Their Suite, * privileged in criminal caſes, ii, 332—4. 

; Inftances in which this privilege, was waved; It, 332. 
#08 ain, ii. 333, 4. uſions from ii. 334; 7. See Invio- 

ility 
Their privilege of dar ae in the preſence of Sove- 
reigns, it. 338, 362, 1 
Of Obedience, to the Pope, i li. 229, 30. 
Of the Pope, termed Nuncios, ii. 230. 

Ambroſe St. Archbiſhap of Milan, his Reproof to Theodoſs 

us, it. 25. 
America, conqueſt and ſettlement of, by the Spaniards, un- 
2 7 20 Pope's Grant, ii. 66—68- by Engli Monarchs, 
ii 
Analyſis, a mode of Philolophizing, applicable as well to Mo- 
rals as to Phyficks, i. 39. 
Ancus Martius, his Inſtitution of the Roman Ceremonies in 
declaring War, 1. 110 
Andreghem Marſhal, Caſe of. his Capture and Releaſe on Pa- 
1 role by Edward the Black Prince, ii. 109. 
Anjou, Duke of, his Behaviour to his Hoſtages, i. 173 his cruel. 
; ty on the Capture of patios; It. 3132, 

Antioch, Prince of; See Saladin. 

Apanages, dangerous to Monarchies, i. 218. EI 

Appeal to Neutral Nations by- Powers at Variance; a ſtrong ſea- 
ture of improvement in the Law of Nations, i, 193-In- | 

ſtance of, in the diſpute between the Kin s of Arragon 

and Navarre in 1763 i, 193-in the conteſt ween Henry 

UI. and his * 1. 194- other inflances, i. 84 The 

| moſt 
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moſt regular inftance; that of Edward III. againſt John 
K. of France, 4, 195-of Edward III. to the mo againſt _ * 
Philip of Valois, ii. 29-Probable Origin of this Appeal 
to Neutral Nations, ii. 39. 
To ſuperior Lords as a Common Court, or High Tribunal, 
in caſes of Delinqueney by an inferior Feudatary, conſe- 
2 uences of, i. 225-—233-Inſtances of in, John King of 
| En and; i. 226, 7 Henry III. King of - England; i. 227 
Edward I. i. 228-Edward II. i. 228-Edward, III. i. 229 
-Edward the Black Prince, 1. 229-Charles the Bold i. 230 
4-Charles the Bad K. of Navarre, i, 2 30- John Baliol, K. 
of Scotland, i 231 · other inſtances, j. 24. 
Arriere-Fiefs, creation and effect of, i. 220. 2 99 | 
Atheiſm, the profeſſion of men even in civilized Societies, i. 65. 


. Atheiſt bound by the Law of Nature, i. 31, 57. 

Athenians, inconſiſteney of their character, 107, 108. 

Attila che ſcourge of God, how juſtly ſo called. i. 129. 

AvrexiParu, Biſhops formerly fo ſtyled, and why, ii. 48. 

Aurerpaep, title of the Emperors of the Eaſt, ii. 234. 

Auxiliary, Treaties their riſe and effect, ii. 294—5-Princi- 

__ - ples of, 4i. 174, 5-exempliſied in the Treaty between 

France and England in 1214, as to Sicily and Germany, 

zi. 175» 6- in = Treaty of Oleron, ii. 476-of Bretigny, 

ii. 176. E 1 cn 
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Balance of Power, part of the Law,of Nations in Europe only, 
i. 88, 9-Origin of, i. 224 1 0 49 1 
| . rederick (Emperor) See Adrian IV. Doge of 

enice. | js th | 
Barbary States, Treaties with, i 100, 1: ii. 198, 9. 
Barons, Feudal, their right of private War, i. 208. See Pri- 
* War-How far n conſidered as Sovereigns, i. 235. 


Baronius, his Apology for, the Rudeneſs of Pope Celeſtine 
III. to the Emperor Henry VII. f. 55. | 
Barrier, erected between Sovetreigus meeting. to treat with each 
other, i. 166, 7 ents WE.) D ei 
Bartholomew, St. See Maſſacre: x Sir 
Pa5i>3vs, a title aſſumed by the Eaſtern Emperors, ii. 234 
Beatrice, Siſter of Conſtance, Queen of Arragon; Caſe of 
her Deliverance from Captivity, i, 183. abr 54 
Beauvais, Biſhop of, aneedote of /4.-219, e 1 1 
Beckett Thomas à his military pomp, i. 219. #: + 
Bequeſt of Dominions by their Sovereigrs, ii, 157, 8. 
; 9 b 2 * Bur- 
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. Burnonville, Commander of Soiffons, "the injuſtice of his Pu- 
niſhment, i. 157-Interceded for by many French Officers, 

2 his 3 RO 770 | 3 Fo | 
irger (K. of Sweden) a Law is againſt Slavery, ii. 19. 

Biſkops their power co-equal, before ts uf urpation of ihe Pope; 

ii. 46, 7 ſtiled therefore 4d ii. 48 their power in 

the primitive church, ii. 50. | 4 „ 

Blackſtone, his opinion as to the Common Law of England 

relative to Ambaſſadors, ii. 301, 2: 326, . | 
Bohemia,' King of, his peculiar ſituation conſidered, ii. 249— 


3 
Boniface VIII. (Pope) his uſurpation of temporal-Power, 
ii. 55 his s. ne ili the IV. of France, ii. 5663 
. * * -how ignominioufly treated by Colonna and Nogaret, agents 
of Philip, 11. 62-his death, 11. 63, | DOOR 
Brotherhood of God; what, and its'eftabliſhment, ii. 15. 
Brothers in Arms; See Chivalry; Fraternity of Arms. 
; rn an Opinion of his on the Law of Nations conteſt- 
4 „ 92. | | 


C. {4 . 


Y Calverley Hugh de, Brother in Arms to Bertrand du Gueſcelin, 
11 i 11. 121. 2. See Chivalry. | | 
| Cannibals, i. 49, u. 6 t.  _ | | 
Captives in War, ſlavery of, i. 6.Slaughter of, by the Greeks, 
ij. 107, 8. See Slavery; Slaves; Priſoners of Wat. 
: Cardinals / their claim of precedency before Kings, ti. 230, r. 
Carneades, his reaſoning on Morality, i. 43; | 
Caſtles, dangerous and vaſt number of, in England and France, 
between the 11th and 15th Centurjes, i. 206, u. 2 
Catholics. See Religion (Chriſtian) „ 
Cato the Younger, caſe of his acting as a Soldier, i. 112. 
* III. (Pope) his infolence to the Emperor Henry 
i | | 
Celts the parent nation of the Gauls and Britons, i. 122-their: 
contempt of life, and defire of a violent death, i. 1224 
their notions of Paradiſe, ij. 124. Tl ae 
Challenges between Kings and Generals. See Chivalry, © 
Charlemagne, his regret at the progreſs of the Danes and 
Normans. i. '133-his/ cruehy to. his Saxon Priſoners, 
juſtified by the then Law of Be 1. 135-his Policy in 
colonizing with Priſoners of War, i. '135-the improve- 
ments in the Law of Europe. owing to his comprehenfive 
genius, i. 192-his Reſtriction of Private War, i. 207- 
LABOR | under 


\ 
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under the precepts of the Chriſtian Religi gion, ii. 
preſided wo F 2X eps of Frankfort in 794, 5 34 Aeg 
mperor of Europe, ii. 48. See Emperor of Germaly. 
Charles of Anjou, his cruelty to his Priſoners, i. 148. his unjuſt | 
treatment of Coaraddin, i. 153, 44 See Conraddin; | + 
Charles the Bald; his imprudence, (according to the then 
Lay of Nations,) In putting in the power of Le- 
wis XI. i. 165, 6. 
Chevaliers de Reconnoiſſance, ii. 123. 
Chieftain, the Principal of a deadly Feud, i. 210, 12. - 
Children expoſed and inhumanly treated by various Nations un- 
der Natural Law, i. 45, 6: Sacri to the WG, i.. 
50- under Natural Religion, i. 62. A 
Cruſade of; See Cruſade. 
Chineſe, why they do not entertain 14 Embaſſies from 
other Nations, ii. 289, Seem 
Chivalry its effect on the European Law of Nations, i Fra 
Cap. 14. ii. 93138. 
rigin of, ii. 94, 5 


The cauſe of confiderable in improvements in the Lit War, 


ti. 98, 6, 107, See Pf 
1 014 and Courteſy, its two diſtinguiſhin 5 attributes, 
ii. 97 inſtances of; in the 8 of William Rufus, 
i, 05 -Earl of Glouceſter towards K. Stephen, ii. 
= Step hen himſelf, ii. 98-in not attacking unarmed 
enctnies, * 99 in the general conduct of Edward III. 
and the Black Prince, ii, 99 in the cafe of Bertrand 
du Gueſcelin, ii. N 1k" 102-PFrench and 
Engliſh Monarchs, ii. 102, 3-the Talbots and Xantailles, 
i, 1034 in moderating the Price of Ranſom, it; 103. See - 
m. 

Fidelity, another diſtinguiſhing attribute, ii. 1044 able 
— of en Law of Nations, 7 
and of War, ii. 107-Breach of, in Knights, how . 
ed, ii. 106. See Knights—The peel Origin vi 
liberty on parole to procure ranſom; ii. 10%-[ofidiions ” 
in Wallerian Count of St. Pol, ji--108-Ths. Perey,. an 
Enghth Kni ii. 108. Da Gueſcetiti ii. 108 Such 
| — — ccd not carry arms during their parole, ii, 
108. Inſtanee; in Charles de Blois, ii. 108 Exception in 
Marſhal d Andreghem priſoner to Edward the Black” Prince, 

it. 109, Ser Ranſom; Priſoner ; Hoſta 
Extenſion of Friendſhip, another featu of By Adoption 
of Knights or Sovereigns by each other, li. 113:theſe, 
in Fatt, alliances, ii. 113. Ceremony of by delivery of 
„ Arms, ii, 113 - 8es i. 140 other ceremonies, ii. 114. 
Ly This the origi of 1 ü. 115-Relationſip. 


E 


V 
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ſiuppoſed to ariſe from Adoption, ii. 115 benevolent 

eſlects of in Adoptions, by the ſame perſon, ii. 115-into 

. the ſame order of Knighthood, ii. 11s extended even 

io aſſiſtants in the ceremony, ii. 116-one, mode of adop- 

tion by a t of the ſame Coat of Arms, ii. 117 

Inſtances; in the Count de Chimay adopted by Fer- 

dinand, K. of Aragon, ii. 11) Rene d' Argenſon; and 

the cuſtom of knighting Venetian Ambaſſadors in France 

on taking, leave, ii. 11)-Duke de Richlieu; Who was 

created a Noble of Genoa, ii. 11)7-Lord Malmſbury; 

permitted to quarter the Arms of the houſes of Bran- 

denburg and Orange, ii. 177-Another effect of Adop- 

tion, The Fraternity of Arms, ii. 118-of Scythian ori- 

ginal, zb, horrid ceremonies of, 1i- 119 - milder in civil- 

| 1fed and Chriſtian Countries, ii, 119 - Eſſect of in amend- 

ing the Law of Nations, ii. 119-uſed between Kings and 

States, ii. 120 - interfered with rs. 4h as 

in the caſe of Henry K. of ' Caſtile, ii. 1 20-but not with 

the duties owing by Knights to their Sovereigns, ii. 121- 

though it then Joftened the aſpereties of War, ib. inſtanced 

in the caſe of Gueſcelin and Hugh de Calverly, ii. 121-and 

| £23 increaſed, hoſpitality and eſteem, ii. 123-Hence the Cheva- 
tl liers de Regonnoifſance, ij. 123 * VE 
= Chivalry. © . : HIT 

— — i effect on the general operation of States, 

fi. 123 - by introducing Regularity in the declara- 


tion of War, ii. . 124——inftanced in the gallantry of 

Malter Manny, ii. 124.—— Form of ſuch declarations ; 

© by Letter, as in the Caſe of Charles V. and Edward III. 

11. 125.— or by Heralds, as between Edward IV. and 

Lewis XI. ji. 125— Origin of theſe forms, ii. 125.— 

Regulation of, among German Princes by the Goldęn Bull, 

ii. 126———Magnapimity of the . Chiefs in engaging. each 

other, ii. 127.—ln declaring the time and place for engage- 

ment between Armies, ii. 127--Inſtanced between Edward 

III. and Philip of France, in 1339; ii. 127—in the bat- 

; tiles of Agincourt, Verneuil, and Floddenfield, ii. 128. 

, And ſee . between Kdward the Black Prince and Henry 

EK of Caſtile, in 1367 ji. 129.—Theſe general challenges 

aroſe from the cuſtom oſ private duels, ii, 129. hich alſo 

Produced challenges between Leaders of Armies and Mo- 
barchs, in which Kingdoms u ere ſometimes flaked, ii. 1 

—Inftances of, by the Emperor Henry IV; Edward III. of 

England; Henry V. of England. ii. 1 30-By Champions; 

againſt Richard II. of England, ii. 140— Between Peter 

of Arregon and Charles of Anjop, in conſequence of the 

death of Conraddin, ii. 131. 2. See Conraddin on the 


lame 


>. IF ID r 


* 
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— rel between René, Duke of Anjou, and Al 
K. of Ara „ii. 133.—See further Duels ; 8 


Chriſtianity. See Religion (Chriſtian) 


Church, immunities of, as a Sacred Place, ii. 10—11. 
| fighting and killing in, how puniſhable among the Saxons, | 


YE 
Clergy; among Chriſtians a diſtin body of men ; and why, 


ii. 20. 1. 


Cliſſon, Oliver: d de (Survamed the Butcher): bis conduct 


towards certain Hoſtages, i. 174 - Inflance of his revenge, i. 
198-his impriſonment and ranſom, i. 185, 6. 

Codes of the Laws of Nations, what attention due to them, 
0. "ah 

Coke, his opinion ; on the 3 of Ambaſſadors under 

che Englith Law ; examined, 11. erb with Ia- 
fidels, li. 195 doubted, 11, 195. 

Colonna, See Boniface VIII. | 

Commerce, Treaties and Conventions Reſpeing, ii. 202 

214. ; 

— of bea conventions in Regulating, ii, 
202- How far it is the duty of à State by the Law of Na-. 

ture to encourage commerce, ii. 202—204-The Law of 
Nations on this 2 vague and indifinite, ii. . 
medied by poſitive Inſtitutions, ii. 203. 
—Cauſes pop: Ao An ein e ages, | 
„ü. 204. 5 

—  —-Farlieft n= ive conventions ' on” a. ſubj 
Canute, with the Emperor Conrad and Pope John, ii. 204. 

Protected by Laws, of the Maritime States 
againſt Piracy, ii. z -f the Swedes,” in caſes of ſhip- 

Wreck, ii. 205 of the 2 and Sicilians to allow Sal- 
vage, ii. 205-of the Engliſh. in favour of Merchants, ii. 

* of Oleron, ii. 206 «- Recapitulated. ig. 20-8 - Inſti. 
mtions of Wiſbuy, ii. 209 lo- Letter of K. Edward VI 
in 1383 li. 211—2- Regulations of the Flemiſh States, ij. 
212—1 3-Conſequences of the Regularity of theſe Conven- 
tions, ii. 213, &e . in che protection of abe on the 
breaking out of War, ii. 213-4. 

Common Cauſe. Treaties to make; their princi and” 
origin, ii. 188.—9.-Inſtances of; in 1197, between bo gliſn 
Kings and Baldwin Count of Flanders, ti. 18 -Henry 
III. and Duke of Brittany, in 1225, ii. 190-Henry Earl of 
Luxenburg and Ferry - of Lorrain in 1266, 1 ii. 190. 

Commonwealths. See Republicks. 

Companies, Soldiers of Fortune, ii. 179 their origin, in 
bands of Mercenary Soldiers, ii. 182—3-their exploits, ii. 
183—4-ſubſidized, and treated with, wo various See 

ü. 184 
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33 Ane Genes Mans ſeldt and the Duke of See. 
Weimar; the latter ſubſidized by Richlieu, i. 186. 
Comyns, Remark on his. 0 pinion: as to the privileges of Am- 

baſſadors under the 15 Law. ii. 301—341. 2 
Sa Soldiers of Fortune, ii. 179. 
nraddin, Heir to the Cron of Sicily unjuſtly vniſhed 
as a Ivor 15 © rye? Count of Provence, who had con- 
uerred adm, i. 153=155-Challenge of Peter of 
gon Ra Charles, in conſequence; ii. 137 - - his caſe 
* "quoted againſt the inviolability of Soyereigns out of their 
own territories, 300 years afterwards, ii. $50» 
ation, Treaties of their effect on the Law of Nations 
in Europe, ii. 1 of, in caſes, of the Ger- 
States (See G) ii. 164 The Swiſs Cantons, ii. 814 
E S).the Ur Hanſe, ii. 166—174:508 Hanſeatic 0 


ue. 

1 how far the general and unerring Rule of 
Moral Conduct, i. 30, 1—$2-Does- not compel ad Man- 
2 to the obſervance of the a ko of morals, 

Sora ys 

Con ent, neceſſary. to the weapon of Society, in points doubt- 
ful by the Law of Nature, ii 

Coaſul * Cuſtom of eſtabliſhing, aroſe from-Convention, 

19 

Pn? >. wo Ses Treaties.-A full inftance of EARS 
part of the Law of Nations, ii, 143. 

Cotton, Sir Robert, his Reaſoning on the Precedency 0 

Nations, ii. 221, 2-examined, ii. aaa, — 

. Council of Lyons, the firſt; — eſſect of, and pro- 
— — ii. 35—42-Members ii 36, 7. 

— the Second; 


d Members at; ii. * 
= ii. 43 3. 


Councils," bg e 8 power - Chriſten- | 
eral ; their acknow in ; 
dom from the XIch to XVch pr — ii. 40-44 held of 
Tight as often as the Jubilees, ii. 44- Their controul over che 
Papagy, ii. 45- even to depoſition, 14. 47 —61— Not 10 _- aſ⸗- 

mbled without the Pope Conſent, ii. 6. 
Croquart, a Soldier of Fortune, i i. 186. f 
Cruſades, Origin of i. $4-their influence on the Law of 
Nations, ii. 79-in producing a new and perpetual cauſe 
for War againſt the enemies of Chriſtianity: and for 
* pw among its friends, ii. 78-inſtanced in the caſe of Spain, 
Portugal, ii. 79-Germany and France, ii. 80 &c. — 

** Cate 6 n, ü. 7 7 of St. Lewis, il. 81. 
—ů— Are 
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——— Barbarity with whieh they were conducted, ji. $185. 
inſtanced in the death of the Prince of Amioch, i}. 82- 
Pieul de Ragonet, ii. 82-Maſſacre of the Priſoners ut Pro- 
lemais by Richard L ii. 82- cauſe of this barbrity, j. ii. 


— Conſidered a6 meritorious and erpistory in Monarchs, 
ii. 85 undertaken, by children, il. 86-by the Paſtoufeux or 
Wa pherds, ii. 86-decline of, ii. 87-a mean of wr rid of 
the beach of a Nation, ii. [hee Heretic 8, i 90, 1— 
482-4. 
Cuſtom, has a a confiderable effect upon Maraber l . 
Caar 4 . meaning of the 29992 La 


— ad Normans, — of exabtng ba 0 ü 
200 ir Law | Salvage, 8 
their Law 28 10 28. 
— l deſired by the Celis 21 Scandinavian a 
honourable, . i. 122, &c. 
Pejorarus, K. of Galatia, his oaths how ber applleable 10 
1, the Queſtion of the; inviolability of dE, 17 dut of 


their own territories, ii. 349. 
Divorce, ow of the Pape as to, ii. 263 182, 13 | 
Pon _-w OUR of his wedding the Adriatic with a 


| 8 11 2 75 fob. the term mak ole of -when a bees agreed t 0 
ity remain priſoner of av 182, and . | 
Druids, their Cruelty: to priſone oners of. War, i. 16. 

W a poſition of his a8 to the Right of en war, i. 


Duel, "diRin from the Right of prieste war; 10 * #. dne 
mode of terminating ſuch War; and che reaſon, i. 274. 
See Chivalry Oath adminiſtered by che Wardens of the 


Lifts, 14. - 1 34 Ceremonies on 2 defeat, ii. 1 2 
e the Conquerors, ii. 134. f. 


Dumourier, a ler ol Fortune, il. 166, n. 
5 * p % 3.334} 'E £4 * A, 


pk Bin heir 1 5 the bes of- Na. 
tions, 13. ü. p. 1, &c. Keligion (Chriſtian). 
Eccleſiaſtics, r ate war, i. 218. 19, —＋ 
Eeſpondi what, i. 10g. i 
Edward III. his Appeal to Chriſtendom againſt ohn K. of 
France, i. 1 195+ See Appeal. Ceremony of is homape 


' to 


* 
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to Philip of Valois, i 223<— Appeal of Edward to the 
Pope againſt Philip, ii. 29, 30--See Chivalry. 7 
Edward IV. bis conference with Lewis XI. at Piequigny, i. 


Edward the Black Prince, his conduct to the  Envoys of 
Charles V. of France, i. 168. See Chivalry. 
Edward VI. his famous Letter in favour of Commerce and 
Navigation, ii. 211. FUSE HRP e237 CR 
- Elective Government; See Government, . LL oo 
Elizabeth Q. of England; Head of the Proteftants, ii. -282- 
Her Letter to Henry IV. of France on his change of 
| Religion, 289 pH F 087 e 
Embaſſies.” See Ambaliadors. ; | 
Emperors and Kings, diſtinction between. TING 
— ——their Privilege of prefiding over Councils, ut. 34. 
————and Popes, their mutual jealouſy of each other, 
i. 165. See Pope. 0 
Emperor of Germany, this title inaccurate}; is properly King 
of Germany and Emperor of the Romans, 1i. 23. | 
His ſtile and title, Eledted Roman Emperor and King of Ger. 
many, ii. 264. See Kings. . Ok fi 
Emperor of Germany. > i TE Te „ 
| ——Cauſe of his precedence in Europe inveſtigated and 
examined, ii. 23-26 , 4» | $3: 7+: 
owing to the accident of his ſucceſſion to the 
Roman Sceptre ſwayed - by the Weſtern Emperors; 
which took place under Charlemagne in 800; ii. 237, 
See 252. en * 1 f 8 n 


— — 


. Queſtions ariſing thereon, 1. As tothe revival of the old 97 


Weſtern Roman Empire 2, What rights are renovated with 
the title-and 3. The affinity between the Kingdom of Ger- 
many and the Roman Empire, ii. 237. | | | 

I. The ' Weſtern Empire was revived in the perſon- of 
"ge, by the Election of the Roman people; ii. 

2385 2 % © F 
2. The rights renovated in the perſon of the Emperors 
diſputable, ii. 238 aroſe from the remarkable union of 
dominion in Charlemagne, ii. 239 - Idea that the Emperor 
was the temporal, as the Pope the ſpiritual, head of 
Europe, ii. 239 exprefsly acknowledged by ſome Na- 
tions, and tacitly allowed by others, ii. 240-By the 
Engliſh under Henry II. and Richard I. ii. 240.-Act of 
Sovereignty exerciſed by the Emperor Sigiſmund in 
France, ii. 240-ong prooſ, of 1 the power 
of creating Notaries, ii. 241, 3 High Ideas of the Im- 


perial Prerogatives, iii. 241-2-afſerted with a view to 
dhe enlargenent of the Empire, ii. 243-Refifted byEd- 
| E ward III. 
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ward III. of England, ii. 243-and Henry V. ii. 244- 
Salutation of his foot by inferior Monarchs, ii. 24% . 
is power of creating Kings, ii. 2449 - how. far. the 
inſtance of Pruſſia applies, Ii. ,245-———+8-of Hungary, 
ii. 249: generally cantined to the Vaſſals of the Em- 
peror, il. _ 24$-whether + this power ſtill remains, ii. 
249 =7—=251-Caſe of the King of Bohemia conſidered, ii. 
249 —— 250. ings. 3 r 
3- Real Nature of the Imperial. Dignuity and its - preſent 
affinity with Germany, ii. 232——265-the territories of 
the German Monarch not the: gengine remains of the old 
Roman Empire, ii, 232, &c.-Acceſlion of Charlemagne 
to the Imperial dignity, ii. 283 —6-Who held almoſt all 
bis poſſethops by different titles, ii - 256 · various Kings 
ſucceeded to the Empire, till Otho 2 or the Great, 
brought back the Imperial dignity tg the family of Germany 
2 


ii. 258. | 
—When and how the Germanick Kingdom and the Roman 
Empire were united, ii. 262-by actual Convention between 
the a under Pope Adrian III. with Otho the Great, 
Vs 1. 2 . 168992 
— The Remarkable Conſtitution of the Empire, ii. . 263-The 
Titles and Sovereignties of the Kingdom of | Germany 
and tho Roman Empire, fill remain, abſtractedly, diſtinct, 
zi. 264. g 85 
Empire, Princes of, by what means they have continued to be 
Sovereigns, i. 215, 6. a | | EO pun 
England more regular than other nations in their Laws of war 
from the 1ith-to- the 15th Century, i. 159-ſo, as to their 
private Wan, 1 % — 1. "30 
Enſpondi what, i. 109. n 
Entius, K. of Sardinia, could not obtain his ranſom; and 
hy; i. 180. A OL Vs? | | 
Eſcheat of Fiefs to the Supreme Ss under the Feudal 
Syſtem, 1,229, &c. Diſputes as to, hqw decided, i. 233- 
Inſtances of, jn the cafe of, the Earldom of Provence, 
i. 233-Artois and Burgundy, i. 234-Milan, j. 234 I heſe 
Eſcheats part of the Law of Nations in Europe as affected 
by the Feudal Syſtem, a6... 4M 
Europe, conſidered as a Republic of States, i. 90, 98, 9 li. 33- 
Iz change cauſed in this particylar by 46g won 
eformation, il. 280, &c. e «407 oo es IN 


Excommynication. See Pope. 
F. 


ab, See Feud (Deadly). | 
Fain ay See Feud (Deadly), Falconer, 


” 
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Ni Dr. his reaſoning on che iple of the Grecian 
Law * Nations, i. 179 —=8 Ke 50 * of it examined, 
i. 118, 20. 

Feud (Deadly) its Origin, i. 204 — implicated 

therein, i. 209, Ke. 

Feudal Syſtem, its influence on the Law of Nations in 
Europe, i. Cap. XI. p. 199 — 199. Cap. XII. i. p. 202 
Its moſt obvious Mets ; to wakiply the number of 
© Sovereign States, i. 203-to give a right of interference 

to nations with 0 other, i. 220. See Eſcheat; Private 


War 
Fiefs and 'Arriere -fiefs, creation of over the Weſtern Countries 
i. 220, 1, 


-——Eſcheat of; See Eſcheat. | 
Fleury Abbe, his obſervations on the Bull Unam * ex- 
amined, ii. 59. 
Forfeiture of the real Sovereign power, can never legally or 
conſtitutionally happen, ii. 306——309, 
Foſter, his opinion as to the inviolability of Ambaſſadors by the 
law of England, ii. 325-examined, it. 326. &c. | 


 Fowkes de Brea ute, his reſiſtance to the Civil Power, 1. 21 


France, the parent of many kingdoms, i. 214, u.-Oxigin o the 
—— there, 4 585 See French. 


| Francis I. act the firſt Chriftian Sovereign, who entered into a 


liance with the Turks, i. 100: ii. 2co-his breach of the 
Treaty with Charles V. to be attributed to the N 0E 
of the Law of Nations, ii. 361. 

Fraternity of Arms. See Chivalry. 

Frederick of Auſtria, his unjuſt ane i. 154. See Con- 
raddin. 

Frederick II. Emperor, and Innocent IV. (Po ope) the conteſt 
between them, and the deciſion of the firſt uncil of * 
thereon, ii. 35 ——=42. | 

French Republic withdrew from the obſervance of the Law of 
Nations; and how; i. 1tt: i. 143; 21 3-opinion that 
5 bounds of its Empire had been marked out by Nature, 

- 47-its departure from humanity, 1, 9a, #. in the decree 
| Gor the "ſlaughter of " prifoners, it. 104-its conteiwpt. for 
the Ohtiſtian Religion, one cauſe of its crimes, il. 5 
See Genet; Atheiſm. | 

Freach, their Gon flitütion of 1991, inipirtect ; in the attempt 
to deſtroy the inviolability of the Sovereign power, 1, 


3 mas 
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n * 
- d * - , * 


Garriſon befieged, relieving : under what circumſtances confider- 
ed as contrary to the Laws of War, between the 11th and 
the a Century, i. 158-defending, puniſhed by the Con- 
queror, 14.-See * Priſoners. 

Origin of agreeing to ſurrender i jo. caſe aſſiſtance 
does not arrive in a certain time, i. 135, 6.-Inflances of; 

in the Siege of Breſt in 1973; fi, 135, 6-Derval and 
appr ; n. 137-Harfleur in 24153 : Bourdeaux in 1451; 


- 


137. 

c of the enemy when taken ers, ' how eruelly treated 
by the Romans, 1. 113, 114. See Trang) by — Goths, 
i. 134, -under the European Law of Nations from the 11h 

to the 15th Century, i. 156157. 
Genet, The French Republican 7 to — Cafe of 

his Renuneiation of the Law of Nations, i. 97. *. 

Genoa, Republic of, not allowed to rank with the Monarchs of 


Lurope, 


Geographical ras," of Nations, its effects, 1 82, 25 ii. 


189. | 
Climate Antient, their Predatory DN 1 1 
9 States confederation of, J Valle © Golden Bull, ii. 


Germany, Emperor of. See E. | | 
W his praiſe of general toleration, how FR i bs 


Gift, deed of, alienation of dominions of Sovereigns by; in- 
4 in the caſe of Dauphiny, Azles, Theffalanica, ji. 


Goldes pull. R tions by, as to declarin Was am! che 
German Pong ii, 126-Baſis of their conlderaton 


Goths; = Soandinavians. 
Government, coeval with the exiſtence of f Mankind, i. 13-Right 


of the People to averthrow, a pernicious maxim, i. 52- 
Elective, ices of, i. 216. = , 


' Great Company, a Band of Mercenary Soldiers. in the 14h 
Cue, "who rendered themſelves independent, ii. a80, 


Gadd Law of aten as obſerved by, Chap. VI. i. p. 
Nee ue a of their diſſering in Principle from the 


omans, as to this Law examined, 1. 11 8 
Gregory VII. (Pope) ſounder of the Papa 10 trons, ii. 51, 
2a his 1 againſt 3 V. it. 52—3 3. 
See Pope. 


Grotius, 
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Grotius, his confutation of  Carneades, i. 43-inconfiſtency of 
his conduct with his Argument, on the Precedency of Nati- 


ons, ii. 223. 


Founder of the preſent Regularity of the Law of 


Nations, ii. 363-Origin of his Treatiſe De  Jure- Belli 


& Pagis, ii. 370—372-why fo called, it. 375-his con- 


ment and cauſe thereof, ii. 371, 2-his eſcape by the 


aſſiſtance of his wife, ii. 372-her Character, ii. 372 
Method he purſued in forming his work, ii. 372, 3. 

Palatine Charles, Lewis, the firſt real patron 
of his treatiſe, ii. 374-Oppoſition to its tenets,” ii. 374 


The Elector 


unſucceſsful, ii. 374- Works of Puffendorf and Vattel 
founded on his Treatiſe, ii. 375-7: defects of that Trea- 


tiſe, ii. 375—7. L | | 
Gueldres Duke Go his good faith as a Knight, on his Capture, 
ii. 112—113. 

Gueſcelin, SY du, his ſurrender as Priſoner of War, 
i. 182 ».-his Ranſom, i. 183; ii. 00,1; 108; 122- 
Capture of his Brother by Thomas of Canterbury during 
a truce, i. 186—7; ii. 101-his Separation with De Cal- 
verley, his Brother in Arms, ii. 121, 2. See Chivalry. 

Leader of the Companies, ii. 185-his cruelty to Avignon. and 
the Pope, ii. 185, | | 5 

Guiſe, Duke of, his infraction of the Law of Nations, i. 8. 

Gyllenburg, the Swediſh Ambaſſador in England, his Caſe, 
1. 330% I» 2 | | | 


H. 


Hair, deprivation of, a ſign of diſgrace, i. 148; _ 

Hale, his opinion as to the privileges of Ambaſſadors under the 
Engliſh Law; examined, il. $21 :, 324, 5, Kc. 333. 

Hanſeatie League, remarks on the nature of, ii. 166, 7. The Aſ- 
ſociation artificial, ii. 166. The members of it in general not 
independent, ii. 166-Originally formed for commercial. pur- 


poly, ii. x66-Cities that compoſed the alliance, ii. 16)- 


gly dependent, but collectively independent, ii. 167-ex- 
tended its views to Sovereign power, ii. 168-The queſtion 
whether it was a Society of Merchants or a Sovereign pow- 
er, confidered, ii. 168—174-how it aroſe, ii. 169-if pot So- 
vereign, it exerciſed the rights of Sovereignty, ii 169-In- 
ſtanced in their war with Denmark in 1361, ii. 169 in the 
15th Century, ii. 170, 1· in various Acts of Sovereignty, ii. 
171-in their be 171- particularly that of Utrecht 

in 1474 3 ii. 172—3-Its ation, ii. 174. ff 
; Happineſs 


* 


\ 


- 
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Happineſs the end of Moral Philoſophy, i. 6g—7 1. 
H. Duke of Weflex, caſe of his An * fn, 
though driven on the coaſt by a ſtorm, i. 161. 
Haſtings, Battle of, its conſequences to Eogland, i. 755 : 
Heor ir of England his affecting App againſt his Sons to 
Alexander, ii. 28. 


III. of E England, his acceptance of the Crown of Sicily and 


Naples, for his Son, ii. 7 t, 2. 
IV. 1 his conteſt with Pope Gregory VII 1. 534 


— VI. "km eror, his cruelty. to the hoſtages in his ower, i. 172 
Interference of the Pope with, in favour of Tanered K. of 
Sicil N 's daughters, ii. 29. 


I. Emperor; See Celeſtine III. 


Heraclius, his regard to the Chriſtian Law of Nations and 1 Rel 


ion, i. 13 
Henle ori geen from Chivalry, ii. 117. 
B that rights enjoyed under the Law of Nations, i. 171- 
uently Ae regarded in the period between the 11th and 
yh Century, 1 


1. 171, 2-the mu of . was 
ii. 124, 53 127 


——— College of among the Romans, i. 113. 

High Juſtice, Power of Life and Death. i. 213. | 

Highland Chiefs, were the laſt who W the 8 of Private 
War in Europe, 1. a oy, 

Hildebrand ; See IT. 

Hobbes, his — on * State of Nature, i. 43. (See State 
of Nature) ii. 368. 

Holland, when firſt allowed to rank among the Monarchies of 
Euro e, ii. 270. | 

Homage, Ceremony of, degrading, when to be performed by in- 
depende nt Sovereigns, i. 222224. See Rings. 

Hoſpitality, Laws of, reſpected by many favage and ſerocious 

| Nano i. 159, 40-enforced 5 the CREED Religion, ii. 


Hoſtages, Priſoners, of War, conſidered as, i. 162, . 
exerciled towards, from the 11th to the 15th Cent oh, 
172-175. | 

——— for Priſoners on Parole, ii. 108. 

* his Arguments on che Precedency of Nations, ii. 228. 


Hin Sacrifices, among Savage Nations, i. 50 - under Natural 
Religion, i. 61, 62. 2, 


AN their Law i in favour of Strangers, i It, 8of Slaves, i Is. 


Hans, heir deraſtations of the Roman Empire, i. 1:8. 9-Fabled 
Origin of, i. 130. 
N ] wn). 


\ 


. 


Ts 


4 Jeruſalem confidered by the Turks as defiled by the Chriſtians, 
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James; Son ol Robert K. of Scotland, his detention by Henry 
IV. of England, i. 163—185. - | 


1 * 


it, 83. | ro Ts 
Its defence, ſuppoſed to be the duty of every Chriſtian, 
- i. 85. See Cruf des, | 4. | | 


Jews, though diſperſed over the earth, yet recaining ſome charac- 


-- teriſtic marks a diſtin nation, ii. 95, 6. the abhovrence they 
were held in, and the perſecutions they ſuffered, from the 
11th to the 15th Century, ii. T5077 and u. | 

Inceſtuous Marriages, ſanctioned by various Nations as not 

contrary to Natural Law, i. 45. | 


F Inequality of Mankind, principle of the Scandinavian Law of 


Nations, 1. 125. 9 


err 151 of conquering, in order to convert them, when part 


European Law of Nations, ii. 65--69-Treaties with, 


3 i. 100. See Treaties. . 


1 


Conſeience, under 


* 


ram de he 23 his caſe, how applicable to the queſtion of 


the inviolability of Sovereigns, ii, 388. 


Innate Knowl of Right and Wrong, how connected with 
| edge rol Se . ng | 


Innocent IV. (Pope) his conteſt with Frederick IL and the deci- 
fion of the firſt Council of Lyons thereon; it. 35—42. 


Interdict of the Pope, its effect in enforcing Treaties, ii. 32. 


iolability of Ambaſſadors, fully conſidered, ii. 292—33 


— ——— In the eaſe of Leflie, Bi 25 of 


Roſs, Ambaffador of Mary Q. of Scots, is. 292 — 295 
Opinion of the Engliſh Civilians thereon, ii. 293, 294 : 
(wherein of Ambaſſadors, procuring Inſurrection, ii. 292- 


et a depoſed Prince, ii. 293-of a Prince detained, ii. 293- 


. , forbidding an Ambaſſador, ii. 294-an Ambaſſador s Sue 
Treaſon, ii. 294 -— This opinion diſputed, ii. 295—323. 


— — : S—_——— yo fold ; as to their * pen 


and privileges ; and their exemption from the civil and cri- 
minal laws of the country they are ſent to, it; 296, 7-con- 
ſidered, ii. 297, 8-Examples of, and conſequences of the 


+ violation of this right, ii. 299 — g-how ſuch 'violation is 


puniſhed, ii. 302, 3. 


& 4 " R 
s , Ti N. * 
13 i. ta _— ys. 7 1 7 2 
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ters; to_beſtow every privilege the want of which would 
interfere with the purpoſes” of the Embaſſy; ii. 298-ex- 
tended to his ſuite, 1b. not unjuſt, becauſe known, 15. in 


Englani, under Star. 7 An. c. 12; ii. 299-Origin-of thet 


* 
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ii. 299-Obſeryations on, ii. 301—-3-Caſe of Phil. 
ae, and a Daniſh Ambaſſador, ji. 302—4 | 
.  g04-Reah "" 8.1 bo of 
1 onings on, 304. nvio 
4 —— ſolely to exemption from he Nit 
Aden a the tribunals of the country where he refides 
as Ambaſſador, ii. 309, 327-Reaſons thereof; from his 
character, and the freedom t the exerciſe of his 
powers, i ;. 310—g14-Authors in pport of On, , 
ji. 312- ( . 
— —— Pic of Eure 
in favour 1 * ii. 313, &e.-Inſtanced in many caſes : 
Mendoza, f Ambaſſador to England in 1584, 
ui. 314-L e French Ambaſſador three years 
afterwards, il. 314, 5-Comte' de Rochpot, French Am- 
baſſador to Spain in * 9515 De Zuniga, Spaniſh 
Amb. to France under Henty I t5-A cretary to 
another iſh Amb. in the fame ings time, ii. 416 
An A of Roſny (Sully) French Amb. in Eng- 
land in 1603 ; ii. 316-Bedmar, Span ai Amb. at Venice, 
ii. 316-Inoyoſa and Colonna, 8 Amb. to England 
under Jac. I, 17, 8-A Dome ic of De Thou, French 
Amd. at As . Ws 318-One of the ſuite of a 
Spaniſh Amb. to France in 1666, ii. 318, 9-De Baſs, 
French Amb. to Cromwell in 1654, ii. 319- op niſh iſh Amb. 
to Charles II. of England, fi. 310 This ri 
N even by che Turks. ſi. 3 on 
= E ng Lawyers ; Coke, ii. 320-Comyas, Ii. 301, 
x 321, 3 * Foſter, 8. 326—8. 
Caſe of Don Fanta con Sa, whether contrary to the above 
2 ii. 322 See Ambaſſadars. a 
bility of Ambaffadors, as relates to States through 
which they pe. li. of We ae. 1 Vatte 
ii. 334-On the C oze, A 
dors of PET N. 1 ii. . d by 2 other 
authors, who hold that very caſe not to be an infringe. 5 
ment of the Law. of Nations, ii. Na and by ma- | 
ny other caſes; vis, Saint Andre, Ambaff. of Henry II. 
| of France to Edward VI, of Faces, li. 3A 
of Selim II. ii. -337-of the Republic of Poland, ii. 39 
1 France to Seotland, ii. 338 of Venice to Great- Britain, 
338-all detained or commanded to depart, by States 
ng which they paſſed—And of che Portugusſo Am- 


to the States paſſing through is he 1641, ii. 


belebt Sovereign Po ners, 
Principle of, i ii. 304 neceſſity * ii. zog · part of thei very 
Vor. 1 being 


EY 


Invio 
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being, ii. 305-cauſe, of their inde ce, il. 206—308 
con end * e caſe af a Public, Functionary, ii. 305— 
_ 309 If a radical and inaccurable, defect in all Governments, 
Ii. 306, 7-admits of no Judge, ii 306—308-No confii- 
tutional remedy a ainſt, in England, Ii. 406-or any where, 
ii. 306308 · Reſource, 2080 es of neceflity; not in the 
Lari, but in the vialalion of it, ii. 308, 9 Inſtanced in 
he Engliſh Revolution, ii, 308, $ e 
. ĩ calc of Mary, Queen 'of 
Scots, contidered at Tength, ii. $39—366. | See M. 
—— — ——ů — how ths Ipviolability in 
the caſe of a Monarch is affected by his refidence in 4 
foreign country, ii. 348360 This queſtion ſtated un- 
fairly in the, caſe of Mary Q. of Scot, ii. 347: 384 
Opinion of the Civilians thereon, ii. 348, 9: 357, 8-exa- 
mizeqd, . 357-Why it ſhould not be allowed, ii. 358, 9. 
Joan D'Arc, a queſtion as to her puniſhment,” i. 157-her © fur- 
render as Priſoner of War, i. 182, n.-Sale of, as fuch, 
* 18. | 1 
Joan, — of Naples, caſe of e 1. 156-How 
- +, as or ee of the Inviolatility, of, Sove. | 
reigns, ii. 8 . (0s 


0. . 
John, King of England, effect of his being excommunicated 


bx the Pope, ii. 24. See Pope; Appeal; Chiyaly. 
3 John k. E e f dan 2 i. 179. Sei 187. 
. his Cruſade, ii. 87, 8-his Sentiments of Honour, ii, 103. 
Isidor, the Collection of the Decrees of General Councils 
.. attributed wo. him, forged, ii. 46, 7-Tbe contents of that 
ae rged collection the | oundation of the papal uſurpations, 

-  -, 1-49-50: The real author of this forgery* not certainly 


: 


3 14 
1 


i known, ii. 50. and ,- ĩts detetl ſon, ii. 51 and n.. 
Italiaps, cruelty of their Laws of War, from i eich to the 
T bi aa wuz. 

Jus Albioazus, a proof of the tarly Lawrof 
*2 Nauons, J. 141. . , 4 * pier? * 


| n ont 
þ N r Aiden ein Fo be 1 ff 
1700 i Stod} 155 3tad 
F 20h Bs. SET Ds Ne ; | SN 
Reel-hauling, Olaus-Magnus's minute deſctiption of, il. 2103 4. 
Kings, diſlinction between them and Emperors, ii. 231-whence | 
it aroſe, ii, 231—2-is really in favour of Koen: ** 
23 2-meaning of the term, ii. 232233 - Divided by 
| Coke, into Independent or Paramount, and Homagers 
or Feudataries, ii. 233-Anointed and not . anointed, 
11. 243, 4-The title of Emperor aſſumed by many Kings, 
particularly of England, ii. 335, G- applied to Crowell 85 


. 
* 


o 


a .. 
. N nr " 
inhumanity of he 
Rr $206 


1 
- 


— 
* 23:5 22 


* 
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JE 1 4 -afſumed by the Monarchs of France, Spain and 
. . Ruſha, ii. 236, 22 No natural pre- eminente attached 1 
Either, ii. 237 See Emperor of Getmany 
King, of the pe of Wight, Guernſey and Jerſey, Beauchainp, | 
E. of Wes K by Henry VI. Ii. 20. | 
Of Man, legal WE. 1 and u. N 0 8 
hts and be NM ju by 7 
eir qualifications, ii. 2 7 Thriſtiani * ; 
> yea of, the 2 ti. 166 5 1 
Dubbing or adopting, origin and ceremony = . Tt 113. 
See Chivalry, 
Companions 0 the BB; order could not fight EY each * 
other without leave of the Sovereign, ii. 118. 
Of Gratitude, ii. 4 * 
Knollys, Robert, Lo of the Caftle of Derval, bis contuct 


in a caſe of Sponſo, i. 193175. 
ue, or Secret * of the t to 7 > i. 108. 


5 135. 25 
* ” {+ 8 L. KC oF 7 8 Th rad, gel 
10 LA ry F. kis W etl quibble on 1 0 e with 
1 Antiochus, i..115-atd u. r 
OY Langobards fabulous account of, 1. 130. 44. 4 
+% Lateran Council, EW decree oh wit N e of unt. 
tians, ii, 19. . 
* ! Law of Nations, 8 | > 1 £4 5. * * ad FF 
2 —— Vat it i; Cap. J. 18 7 et FA e ae 
be — Characteriſtic didi o between uh 80 and, che cult or 


Municipal Law, i, 2, 19, 20 not antiently well underſtood, 
i. 132-inſtance of reſem lance between, thoſe Laws, ii. 143, 
4 Whether it is merely the Law of Nature, or compoſed 
poſitive inſtitutions, i. 3-Names of Authors” % 4nd, en. i on 
3 Summary of the arguments uſed to ſhew'that it is 73 | 
the Law of Nature, 1. 3——6-The reaſons'for $a” 
thoſe arguments, i. 6, &c, Particulars in which the Law o 
Nature and of Nations differ, i. 6, 8, 11 \-general diſtinctions 
19 ** Laws. i. A. 11. 1 c 
gener unded on cuſtom, i, 1.3, 1 caſes without re- 
cedent, it may be ſaid to be the MH 0 Nature, i. A+" * 
Law of Nations, Secondary, what, i. 1 y age 1 
May be confidered as the Law of ature, modifiet' » the 
Cuſtoms of Nations, J. 14; 15, My, op 
—}breach of, 91 — * i. 26. N ile: 2469 i 
Dale Va, A en i, Mt," N 
— oh (Natural). . 
IM ny” 0 uli, 


* 


La of Nations. 0 1 
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Foundation of, i. Cap. IIiIxnx. 

—— Neither Natural Conſcience nor Natural Relipion can pro- 
duce a certain univerſal Law, on whieh to ground the prin- 

ciple of a Law of Nations, for al/ the world, i. 12. See 


1, 21. | | 
—— Effect of the Chriſtian Revelation on this Subject, i. 72, 
75. 11.35. See Beligion e, | 
— Origin of the Obligation of the Law of Nations, i. 75, 
—— Not the Law of ail Nations, but of ſuch claſſes as are 
united by fimiliar religions or moral Syſtems, i. 76, 7. 
—— This propoſition never before broadly advanced, i. 102. 
— In 1 1 and her dependencies, the moral Syſtem is foun- 
dec on Chriſtianity, LT, See Religion (Chriftian.) 
—— Mer the Law of the Werld, Cap. IV. i. p. 79. . 
—— Manners of various Nations affect their intercourſe wilh 
each other, i. 79-Inſtances thereof, i. 80. 
— The Laws of one claſs of Nations not to be applied to 
thoſe of another claſs, i. 81, 2-Circumſtances which cauſe 
ſuch claſſes, i. 83, 4. ii. 285, 6-DiſtinR claſſes have diſtinct 


"7 


© euſtoms, i, 84. 5 | | 
— Effect of Religion and its Sets on this Law, i 3 ii. 
280—282. See Religion (Chriſtian) - of the Balance 
of Power, i. 88-Hints of many writers, that the Law of 
Nations is partial, and not univerſal, viz. De Callieres, i. 
90- Van Bynkerfbock, e ee 1. 90, 1-Grotius, Suares, i. 

91 -Burlemaqui, i. 9 nteſquieu, i. 93, 4. PSF . 
| "_ the * claſſes of Nations may be diftinguiſh:d4, Cap. 
i. p. | | | 8 | 
—— On 2 one hand, by their making treaties, entertaining em- 
baſſies, deciding by one known ſeitled Rule, uſing the lame 
cuſtoms and Religion, i. 96, 7-or, on the other, by refuſing 
to acknowledge authorities received by other States, i. 97. u. 
—— Some Nations in a kind of twilight between two diſtinct 
Laws of Nations, i. 98-Such formerly were the Tutks, Ru/- 
Hans, Poles, and Prufſians, i. 98, * heir accefſion to any diſ- 
tint Law gradual, and generally by Treaty, as in the «cafe 


Hiftery of, in Europe. 83 | 
—— As obſerved by the Greeks and Romans, Cap. VI. i. p. 103 
& e wy: between them, cauſe of, 1. 117—120-as 
_ obſerved by the Scandinavians, Cap. VII. i. p. 121. &c. 

—— Prom the fall of the Roman Empire to the 11th Century, Cap. 
VIII. i. p. 127. No known or ſettled Code of this Law 
during that period, i. 141. . 1 7 

— From the 111), to the 15th Century, Cap. IX. i; p. 145: 
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Law of Nations. 
— An inſtance (perhaps the firſt) i in which it was conflerd 
as a Science, 1. 1 15 5. 


J- e 
— 7mprovement of, Cap. X. i. 192. See Charlem 
«» Fr 2 oP. the Göre Religion, aro FdireAtly 
from that Religion, and not from extraneous cauſes, il. 
15 Tn) . of particuler Inflitutiors on p a the Feudal Syſ- 
tem; the Chriſtian 8 naler Treaties: Prece- 
5 dency of Nations; generally flated, Cap. XI. j. p. 1 
— by the Feudal Syſtem, Cap- XII. i. p. 202. er. 
and ii. 13 
2 —b banani, and the Eeclefiaſtical Eſtabliſhments, 
Cap. XIII. ii. p. 1. e Sem Ks 1 139 
; —— Hiftoryof, 
> —— Influence on. | 
| by Chivalry. Cap. XIV. N. p- 9188. Ses, Chi- 
5 valry, and ii. 139. 
fo by Treaties and Conventions, Cap. 2 XV. ii. p- 1 — 
A 214. See Treatjes. 
—— 2 K Rauk and Claims of the Nations of Europe. 
72 : ii. 21 5— 
8 Hier 4. — we 1 05 from 7% 17th C:ntury, Cap, XVII. ii. 
1 in the 10 A of the Luthern Reformation, il. 280 285 
Fra 6 enmity between the Mahometans and Chriſtians, 3 I, 285, 
As to Ambaffadors, their Pririleges and Immunities, il. 287 
p. —— 339. See Ambaſſadors; inviolability. 
TY, Imperfection of this Law, even during the laſt mengioned 
= period, ii. 560- inflanced 1 i” the caſe of Francis I. ö, Frauce, 
ve 72 Wes 2-10. the rigourof the Laws of War, i i 362:Caulcs 
a In the Age 1 1 Cap. XVIII. ii. 365, uſque ad fin. b 
uf The term Law of Nations e and N Ji. 365- 
11. Various opinions on, 1b.-Con y many to the Roman 
aſe Civil Law, ii. 366, 7-this On er. to lead nations into 
a _ error, ii. 307 -inſtanced in. the debates on the reſt:tutzon of 
* Calais demanded in 1567, ii, 367 effect of this uncertainty, 
03 +: $53, Nan, 1 on che ſubj ect; ; « Grow Gentii- 
is; Balt a, &c. il. 70. See Gr tius, Put- 
1 ſendorf; Vattel. * ba 
ip. Law of Nature. 


Divided by ſome, into ata 2 real 7 n. $ 
method nuyatory, I. 18. 


The Obligations of, Cap. ie "pe SEN 
| Concern 
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Concerns either animate, or inanimate bein ut IR 1 _ 
| verned either by inſtinct or reaſon; ings. both, 1. 24+ 
Binding even on Atheiſts, i. 31. 
—ů— Unable of itſelf to produce a definite Law for all man- 
Find, 3. 1. 

| ——= Univerſal and immutable i in general rinciples; but Vari. 
ous and uncertain in practice, 1. 35 & "fa 
— A few great principles, of univerſal ſtability, i. 42. 
—— Whether particular moral duties are obligatory from the 
force of natural law, independent of the revealed commands 
of the Deity? i. 25 
c=77,1bM advocates tor and againft hs above prapofition, i i. 
TY 25- 1 io Arguments In ſupport ot it, * 

examined. 1. 


N A Hiſtory, 70% Man. the only guide of this Lev, i. 375 
3 To be binding on all 5 pu be uniform and univerſally 


received by mankind I. 37, &c b 
» Crimes againſt the Decalogue held by Suarez to be crimes 
gainft the Law of Nature, 1. * But committed by ene 
0 tions, i. 48 & ſeg, See Adultry; Children; Patents. 
Re! his Law (as 22 'as it concerns the particular R 1. en. 
ons of | Morality ) either docs hot now exiſt, or is ſe con- 
el with prejudice and cuſtom, ' as to be no certain, ſa- 
 tisfaQtory, and univerſal rule, i. 54, 5-and catinot therefore, 


oo thoſe A dt be obligatory upon 4 alt, i. FE 7: See 


ii, 20 4 
See Religion. 
ths an TT term to i, an Arbaſſadsr ora . 
ty of a Province, ii. 412—— 307 
L Bp. of Roſſe) See aviolability of Ainlbaſſadors-bis know- 
* ge. of the Law of Nations as to the Right of Ambaſſa- 
ors, ii. 2 | 
Lewis XI. his "A to Charles th Bold, 1. 165, G-his diſtruſt- 
ful ee with Edward IV. i. 166-15 caprice in the 
... ranſom of a riſoner, i. 183. See Chivalry 
2 0m 1s caſe 70 w applicable to the Law of Nations on the 
Inviolability of Sovereigns, ii. 349, 
er Ambaſſadors, whence ſo called, fi. 110, 1. | 
120 eſey, See 70 Chivalry. ; 
r. 1 of Lorrain, . his conteſt with the Pope as to > bis 


Lag, King of the Lombards, his men for the Chriſtian 
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Lyons; why choſen for the holding the firſt Council there, il. 36, 
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Mackanzie, Sir George, his opinions on the Precedetiey of Na- 
CN tions, It. 22 —d0: 265, 25 266, A... E ALES” 7; _ by 
Mahometan Religion, its effect on the Law of Nations, 1. 84, 
87, 8: i. 283, 6. See Cruſades ; Treaties. — . 8 
—— — Pnniple of, to deſtroy ĩis enemies, ii. 84. 
f how qualified, i, 84. bene, i he Ys «x 88 N * 
Mainfroy, natural Son of Frederick II. his cruelty to prelates 
een, / en 
Malmſbury Lord; permitted to quarter the arms of the Houſe 
of . and Orange, il. 117. See Chivalry. _ 
Man, Iſle, Ning pe n 350 ir op i RTE ob TT 
5 King of the Franks, caſe of his breack of Treaty 
with the Romans, i, I Ä 3. TT 
Margaret, Counteſs of Richmond, mother of Hen. VII. her zeal | 
3 or the Cruſades, ii. 89. E 3 * 
Marriage, 1 of, their. effect on the Law of Nations, ii. 
1 445<158- 


all among the Nations of Antiquity and Thfidel + 
people of modern times, ii. 145-Rights of Females in the 
| Gris and Scythian Nations, ii. 145-transfer. of Empires 
by marriage nearly peculiar to Europe; ii. 145-Inftances of, 
in the kingdoms of the North and Weſt; li. 145-particular- 
I in che Kingdoms of Navarre, ii. 146-Duchy of Auſtria, 
il. 146, 2 pain and Italy, ii. 146, France exempt from, 
by the Salic Law, fi. 147-extepſive effects of, li. 147 - by 
which treaties. hecame fleceſſary, ii. 147, 8-inſtences of; ou 
the marriage of John K. of England, if. 148- William K. 
of Sicily in 1178, ii. 148: Philip of Flanders in 1193, ii. 
148. Alexander, K. of Scotland in 1210, ll. 149: Charles 
VIII. of France in 1493, ii 149 Indelicacy of theſe treaties, ; 
ii. 180. u. Treaties te prevent particular marriages, Ii. 150- 
No general form preſcribed, 1, 1. 
Marriages of Sovereigps.. by proxy, and why, ..15t-Inftance: 
_ Alphonſo; K, of. Leon in 1967, ii. 151-Confummation ne- 
ce wry, it. 151-Ceremony of, by proxy, i. 151, 2. and . 
Diſſolution of, by divoree, ii. 152, 32 
Mary, Queen of Scotland, caſe of her OP IR e execu- 
tion, examined, ag N ig the European Law of Na- 
tions, ii. 339360 her character by Knollys, ii. 342. 4 
—— Sate of che caſe, ii. 339—344 » Implications therefrom: 
that ſhe was conſidered as an enemy and as a real Sovereign, 
ii. 344.the pretext and plan of the Statute on which The was 


condemned, ii. 345-The reaſoning adopted to juſtify go 
, . 1 
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345, 6-Injuſtice of, ij  346-Queſtion inion by the Ci- 
* iz <q her caſe, 15 47, 8. See Inv. 2 8. Ar- 
2 1585 on, ii. 348, 9-Precedents relative to, eee wi. 
3 Ne (See Dejotarus; Licinius; 'Conraddin; Robert, 
ps 5 aples.;. Joan, 1 Naples). Morton bold propo- 

4, 55 to pu — to de 352-Her deſence, ii. $52—4- 
Her deſignation, in the <3 and Commiſſion, ii. 35 Fthe 
1 7 of .the 1 dae by her S N il. 


e of $t . Bartholon „led a Remedy. ii. 28 80 1. 

itilda, of — 5 caſe of her afluming the veil to ecure her 

_ chaſtity, i. 147. 

lerchants, how Wein he, Antient Engliſh 518 5 206- 
"their protection in an * 's N qu" the breaking out 
of War, 82 213, 44. - WO 

Poo! pelier See Ani jou, 8 3 
Mora — „ how "bl; gatory. See Law of n 8? 
lolyphy, the ma of explained in Puffendorf 's great 


Work, ii. 


Mord Senſe, [LM wich prejudices, and not to be depend- 


ed on, i. 


Morals what, i. 69.Eve Loflitute of, "upizerlally intended to 
by 


- 


_. Produce ha pineſs; but the characier of the ioftjtute uncer- 
taid, i. 8550 Different cuſtoms 122 be aqually thought 
moral, if good 


is their ropoſed end, 1-70 
of Mouarchs, imterſerence, of the Popes in regulating, ü. 


25—30, 
Motality, Obligations of, under Natural Law, diverſi of opi- 


nions on, i. 


42. 
Mutilation, a barbarous Milit Puniſhment, in Euro from 
FOE the rith to the r5th — 3. 2 axe 


44 has: 2 19 
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Ni les, 
N he Sit ah duale int. of Keel 90, ii, 166. 
| Natioas, their different claſſes, See Law o Nations. 
8 f Europe, f eir origio, i. 122. 
— Precedency. of i. 86. See Poll. 
— their interference with each other, Origin of, 112 220, 
Nations of Europe, Rank and Claims of, fully contidered, Cap. 
« Ji. 215—279. 
—— The Subject . apparently ſrivolous, difficult, ii. 
eee want 0 a competent ſovereign tribunal. ü. 


— When, equally independent, muſt ori ally be = in 
83 8888 227 11815 Vattel on N f. ano, le 
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aller yielding to the larger. in priority of place, n. 217 
x 2 ü. 218, DEG ne quality and Su- 
periority, ii. 218-the latter aſſerted by States, even 4d ravin, 
n. 219-inſtances. of, ii. 219, 20-between the Engliſh and 
Spaniards-about 1600, ii. 220, 21-reaſoning of Sir Robert 
* "Cotton on; ii. 2421, 2-examined, ii. 222, &c. WR 
— Antiquity, one great dom f precedence, ii. 222-ſeems 
due fairett claim, ii. z26-Priotity of conwerſion to Chriſtiani- 
ty, ii. 223-denied by Grotius, ii. 22 q 4 ylowes in the ce- 
|  remonial of the Pope's chapel and eccleſiaſtical aſſemblies, b. 
2323, 4-Emineney of the Throne Royal, ii. 224-Nobility 
of blood in the Monarch, 11, 224-Antiquity of the reigning 
>. family, ii. 225, 7.-tupported by Mackenzie, having Scotlan 
_ expreſily in view; ii. y td and independeney of the 
Nation; ſupported by Grotius and Vattel, ü. 226-alloyed 
in the caſe of Cromwell, ii. 226- other grounds of precedence, 
li. 227 —29-All theſe grounds uncertain, ii. 225, 
Facts relative to; the uniform and unconteſted pre-emi- 
nence of the Pope, ii. 228-before the Reformation, Ii. 22 
extended to his Ambaſſadors and the Clergy in general, 
 230-particularly Cardinals, ii. 230, 1 Ws 
[ext in rank, the King of 833 Emperor of the 
che Romans, ii. 231-(See Emperor of Germany; Kings)- 
The Turkiſh Emperor equal to him by expreſs treaty, ii. 
26 5- jet not ſuperior'to other Kings, 5. 1 
— Republics held inferior to Monarchies, ii. 266-this prin- 
ciple unjuſt, ii. 266, 7-accordelſ; to Vattel, ii. 271.Reaſe 
hy it was adopted, it. mw enice and Holland the only 
European Republics now allowed to rank with Monarchies, 
B. 269, 70-England under Cromwell, ii. 271. wh 
—_ points in the Ceremonial of Europe on this Sub- 
ect, U. 271, 5 3 | 
< France and Spain, conteſt between for precedence, ii, 272 
—277-cauſe of, ii. 272, 3-firſt at Venice in 1558, ii. 273. 
at the Council of Trent, ii. 273-——5-at the Cangreſs of 
Vervins in 1598, ii. 274-at London in 1617, ii. 274, 5-the 
moſt ſerious and celebrated, at London, in 1661, Which ter- 
minated in favour of France, 274 5. | 74 
= —_ N andes, f. . 1 ak ; 
Equality of Orowned ' Heads now generally allowed in 
_ | Europe, fi. 277 - firſt broached by Guſtavus, ii. 27. 
Natural Law. See Law of Natur. 
row Religion. See 9 Fe LEE ial ; 
_ Sag 14 of the word, i. 3, State of; See 8.— 
ot; See 1 ve 
Nicholas I. Pope, his interference with Lotharius of Lorain, ii. 
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Nogaret 
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Nogaret ; See Bonniface VIII. WE 15 5 


Normans and Danes, their cradle . from other N. Ions, 
ſir r33-their cruelty and inſolence from the vu do che 25th 
Century, i. 147. 117 8 

Notaries appomting; a mark of Sovereign power, ii. 1 1 . 

Nuncios, Ambaffadors of the u 0 termed, ii. 2 e bre 
cedenceß in eib 077 36 | 

Nuns, the reſpect end 1 to them, i. 146, 
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Oath of the Po and Emperor, not to affaſicate: Sak acher, 
during the Coronation of the latter by the former, i. 1. 105. 
Oaths, abſolution from by the Pope, ii. 74. 
Geinkenjea? Councils, i. 86-why To called, ii. 8 conſtiy 
tion and ori in, ii. 33, 5. See Council; 
CEcumenical Biſhop, who, and when firſt 10 filed, 11 48. 
Odin, terrible deſcription of mat Deity, i. 125. 
Odin's Hall, in Sweden, deſcription of, 1. 123. 
Palace the-Paradiſe of che Gochs, f. r 
Ojeda, his ridiculous dengan] on the eren of 8 
dy the Spaniards,” ii. 67. ah 
Oleron, Laws of, as to Pilote and Shipwiecks, i ii. 20 . 
Ocho, Emperor, the obligation to protect- the Qt bunch 
: enforced at his Coronation, ii. 11. 
' Ottomaris, See Mabochetans; Religion 
Outlaws right of protecting. by a 3 State avian ii. 
191-Treaties to render . their” . * and elect, it. 
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— ips, (Pop what, and how puiiſhablec/4. 2124. 

- Paradife, notions of, entertained by is 6 and Seandinwins, 
i. 12 5 

Parents, cats off e deriva towards, 1.49. 7 

ago of Chrjftendoni, the Ecumenical Councils Cach in in 
effect, ii. 35. we 

Parole, Liberty of Prifoners on, probable origin of, i in Chivalry, 
ii. 107. See Chival 

Paſquier, his account of uh6) origin of the Sande, Oe in 
France, it. 58. - 

Paftoureux or Shepherds, Cruſade of, ii. 86, 7 ito vt” | 

Patar patratus, his office among the Romans, i. 110. . 

Paulus Emilius, account of his triumph, i. 114. | 

8 Feclefize, what and ho * y regarded, ii. 10, 1 0 
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Payen, Geoffry de, killed i in hatred'sf his rn e, 
| Perigord Cardinal; 1 his 9 interference 13 prevent the battle 


| of Poitiers, 1i. 31. 
Peeffel, his account of the Author of the forgery of Lader: eol- 
lection, ii. 52. 4. | 
Philip King of Catbile, caſe of his detention n by Henry Va. of 
Engl land, i. 163, 4 | | 
Philip Iv. of France. See Boniface VIII. 
Pilots, Laws of Oleron Regulatin li. 206—9 
Piracy held honourable among the katy i. 106, 00 1 . 204: ' 
Piszaro, inſtance of his injuſtice, i. 8 ⸗ | 
Plata, behaviour of the-Spartans at the Surrender of, i 111. 
Point of Hononr, What, and its' influence; ii. 94. 2 
Poland, the Conduct of Ruſſia and Pruffia towards, not juſtifla· 
ble by the Chriſtian Law vf Nations, i. 143 
Poiſon, ad poiſoned Arms, employed in d $1203 Wars _ 
the 11th to the 15th;Century, i. 182. 
Poitiers, battle of, i 179, ii. 30, . if : 
Political Freedom, in Europe, the Litheran Reformation i inti- 
#2 ry connected 8 N. 281. | 
Pope of Rome; origin of his power, tt. 19=a2-How became 
* of ies road of Europe, ii. 22. i: 
— His Excommusications,” how they acquired fores, ii. 22- 
in the caſe of Joh K. of Eogland, ii. 24-effet of in the 
caſe of Peter ot 2 ii. 31-of the Emperor Henry IV. 
Ii. 53 in ot ü. 5 * def under 
1 ; Lutherean Reformation, 4 20 v7 ; * | 
— His interference, by mediation, advice, nad recite as 
to the affairs and morals of Monarchs, advantageous, ii. 25- 
Inftances of, in the caſe of Theodofius, i Il. 25. - Lotharius K. 
of Lorrain, ii 26-France and England, ii. 2)-Henry II. of 
England, IL. 28-Richard/I.- of England, ii. 28- Henry VI. 
Emperor, ii- 29. Sichen Menak 5 * 29. D IL of 
England, nö. 29 . 
LES — in matrimonial cauſes, i ii. ee 
— Nis right of aſſemblin uncils, ii. 35-his en 
7 — Orig bi / 4k 3847. See Councils | PM 
-— Origin of his power as to the depoſition of Sovertigns; i 
- Ranced in che caſe of the Emperor Ledde. 1s 5845. 2 


ü. 62 and 
idle 1d be depoſed by a * Council; PR 
John XXIII. and Eug ty mts, op ii. See ii. 61. . 70 


— His uſurpations} * in and hi of, ii. 3 — 75. 
the founnterion of. in _ d tory of, of deere — 
tributed to Indor, ji. 46. Ifidor-his power beſore 
the publication of that collection, ii. 46-Eledted by the 

” Emperors, li. 48 when, and by whom ror fliled 
| CEcumenical 
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Cecumenical or Vniverſal Biſhop, 3 ii. 48-the Conſecrator of 
Charlemagne and ſucceeding Emperors, ii. 48. 
—— Theſe Ufurpations ſyſtematically, proceeded in, 11. 51-See 
Gregory VII. Celeſtine III. when firſt extended to temporal 
concerns, ii, 55. See Boniface VIII. 
— his pretenfions to be the ſole 1 of Earthly Kingdoms, 
Iii. 64 inſtances of, relating to Spain, ii 64-Scotland, I. 64 
_ Ireland, ii. 64, 3 it. 60-America, ii. 66—69-Sicily 
and Naples, 11. —＋5-France and N on, ut, F 
pretenſions Alpe by f Proteſtants after the 2 7. efor- 
mation, 11. 28 3-but ſtil ſupported by the Vasallen ll 283 


— — 


— ThoFale Caſuiſt of Catholics in Chillendom, + = AP | 


from Oaths, ii. 74, 5 2 302. | 
— Cruſades an NE of = d 41, 90, 1. 


— His precedency nn the Sovercigns of Kampe. ii. 228. 

2 

Popes 2 Emperors, their mutual jealoufies, i. i. 165. | 

Poſthumus, caſe of his capitulation with the Samnites, i, 110. 

Poftliminium right of, lr i. 105. u. 

Primi Barbarorum, the Ruſlians and Poles ſo termed, 1. 98. 

Priſoners of War-Eaten by Savage Nations, 1, 835 and 1. cruel · 
ties of the Druids towards, i. 124-of the Sc avonians, 'Thu- 
ringians and Ayars, i. 130-Romans, i i. 113, 114. (See Tri- 
umph)- 6; i. 134-of the Italians, i. 148. 

— Confidered as Hoſtages, on whom to retaliate the cruelty, 

| and by w to enforce, the compliances, of the Enemy, 1 i. 
152, 3. 

—— How RY treated. under the European Law of Nati- 

ons from the Lith to the 15th Century, i. 163, &c. 

— Belonged to choſe to whom on being taken they gave 
their nic (ſay) i. 181-Reſcued or not reſcued, ii. 110, 11 
| inſtances. of: the. caſe of Thomas Vercler, ii, 110-Even 
though the Captor was afterwards taken; the caſe of Mat- 
thew Redeman an Engliſh Knight, priſoner to James Linde- 
2 a Scottiſh Knight, ii. 11t, 12. F the Duke of Gueldres, 

priſoner to Avrant, a 1 le Eſquire, 55 112, 113. 
— N ti 3 See 88 Ranſom of, * W ; Pa- 
a 

Pia ar, See Feud (Deadly) 

— Origin and conduct of, hls i. 175; 1. 208. n 244. moſt 

' _ .. Faluable right of an antient Baron, i. a0g-cauſes of, among 

the antiep Trench Barons, 1 i, 208-forms of declaring, i. 210- 
mode of 9 i. 212-by taking bonds of ns 

.  a13-ineffcacious, 1..213-by Duel, i. 214-In Germany, i. 215- 

13 & ba 216-In Sweden, i. #b.-In the northern, parts of 

| "oe a i. a Eeeleſiaſtics, in con 1 
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Hl their poſfeſfing Raronies, i.'2i8-Reftrainedby the Chriſ* 


tian a ion, 1. 9 105 7 | ; ; | FILL», 
Protection, Treaties of, their effect on the European Law of 
Nations, ii. 159 — 161-Inſtanced in the caſe of the Ille of 
Man in 1205, and '1212 ; it. 160. Genoa, in 1458, ti. 160 
Proteſtants. See Religion Rar „ 
Pruffia, its erection into a Kingdom, hiſtory of, ſtated and exa- 
r net O00 NIE RES 
Pruffians, their AcceMion to the European Law of Nations, i 
-  99-their Converſion to Chriſtianity, ii. 90. 5 4 
Pucelle, See Joan G Are | WS BR? gr ü 
Puffendorf, cauſe and nature of his work on the Law of Nature 
and Nations, ii. re, and defects, Ti. 376, 7. 
Putter, his account of the forgery of Tfidot's collection of De- 
crees and its detection, 11. 50, 1. ».-his Remarks on the pecu- 
liar ſituation of the K. of Bohemia conſidered, ü. 249 
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Ranſom of Priſoners, Origin, Inſtances and Confequences of 
from the 11th to the 15th Century, i. 178. Rules of, 1. 158- 
Priyilege of Sovereigns as tothe Ranſom of Priſoners taken by 
their ler: &c. 1. 179 Optional in the Captor io ranſom 
or not, i. 180-Political reafons preveniing ranſom, i. 180- 
See. ii. 100-Who intitled to receive the rantom; 3. 181-Mode 
of r 22 one year's Revenue, i. 18. . See ii. 
103. by perſonal Conſequence, l. 183 Capricious, i. 184 

che Priſoner himſelf, Th 101-Effefts of Keaton. bd, y 
ous, i. ge diſadvantageous, i. 186 Value of Ranſom 
transferable, i. 189-a3 a preſent, 190-Effe& of the Priſoner's 
death in ſuch caſe, i. 190-of the Captor's death in cafe of 
parole given to the Priſoner, ii. 4 the death of a pri ſo- 


of a priſoner on parole 40 obtain his Ranſom, See Chival- 


opinion of it, Sce Villaret. dP * 
Reaſon, that faculty which. teaches to draw concluliong,, not to 
aſcertain. premiſes, i. 3655. . 
—— Noobligation on man Celete of Religion) to abide 
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Ps I; 2 3 Law, erm 1 en- 


Reformac its: effec. in uniting, men and Naioas, i. ng 92 


n 3 fork its 8 i. . | 
74. 1. its effe& on the Law. of Nations, i i. 75 — 84 —88 
22 03s, 1295 i. 200 ii. 1, &c. See po extended by 
; "= i. 192, Zit effect in tending to flavery, 1. 
137, 13 
influence of that, and the Ecclefiaftical Eſtablihments 
on 1 Law of Nations, from the 11th to the 
Aisch Cap. XIII. ii. p. 1-92. 
The n of Chriſtian Nations ſuperior ir in — — 
benevolence to all others, ii. p, :2;60mpa with the 
A 2-Romans, 2-Carthaginians, 2 -Mahometans, Bras 
ineſe, 3. 
Cauſecof its inefficiency i in Regulating this Law during thoſe; ; 
Centuries, ii. 3—5. 
| Is effect. in ſoftening che manners, ji. .in favour of "Strangers, 
ii. 8;/[g-by oppoſing private. war,” il. 9. &c. in inculcating 
a Reverence or places of worſhip, ii. 10 11 ſor particular 
days, ii. A E- eſtabliſning the Truce of Ai, 12, Ke. Sce 
T.-the Brotherhood o God, ii. 15, 16-See B.-aboliſhing 
Slavery, ii. 16-See-S-exempting C riſtians Tram: Slavery, 5 
ii. 1 
Its mb remarkable eſſects aroſe from. the form of .jts Church,; 4 
Government, li. 19-which cauſed the various nations to 
1 in doo ar bond of union, ii. 22-and;ſupplicd a; /; 
3 Sovereigns, ii. 22 24 Advane,,; 
apes 3 ſuch a ar ti. 24-See-Councile, Pope. 
abuſe, by che 


—— the Pope,, ii. 4). Ke. Sees 
is - ">a be prit6t for\copquet, i ü, 65; 6669 gz 
-' Inſiances of, in the conqueſt of Ireland by K. Henry II. 
64-of America; by the 8 1 ii. 66 —68 by . 
Oy VII. ii. 68 7 QUE n and K. James |, 1. 68. * 
Its i Nate on the 109 of Euro Europe as 10 Nations i in other 


quarters of the World, and of a diſſerent Religian, 4 il. 3 
g9i-the 
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4 inſt the Tip 5 and Saracens or arg ü. 78. 
See Crufates 2 n WS 
Relig. | age lr 
General Thin? 1 45 * Get ns rious o 
-\” perhaps to this Law in its corruptions, as beni in its | 


Its e under Luther; eſſect of, in 1 . 
fairs 25 blie opinions of Europe, ii. 280-—285-intro- 
_ ducing political freedom, i. 287 - dividing Europe into Ca- 
Gene — Proteſtant Nations, ii. 2814. Who * 
diſtinct alliances, ii. 282, 3 though ited againft, and 
equally deſpiſed by; the Turks, ii. 283, 5 
Renunciations of Kingdoms; i. 221-Treaties ſor, the peinglgles 5 
of, H. 161, a-inflanced in the caſe of the Kingdoms of France 
and 8 1316, fl. 162:of France by the n 
ritigny, ii. 1 | | 
* _ the Law of Nations, (op 176-Privacs, their e. 
1. 1 


* 
Republics conſidered as e to Mebetehles is the bebe 


of the Nations of Europe; 11. 200 Ge.” See Nations o 
Europe, Rank and Claims oft dene, 
Revolution in England, conduQted conſliurionally by the Eog- | 
liſh, but not — the Scorch, ii. 308, 9. 
Richard L. of England, inftance of his Mapnaniiairy;/i i. 196 sale | 
of his detention and impriſonment by the Duke of Auſt tia, 
aud being fold to the "Emperor; not * contrary to the 
2 bk ing ag of Nations,” i 1 161==x85Dgld 10 the 
Emperor, 1. 1 T0” ' 
—— —— laterference of Pope! lassen 11. in his favour, it. 
2 


lis eruelty 10 hd Serien —— 
Ptolemais, ii. 82, 3. 5 
Richlieu, Cardinal, cafe and cauſe of his decaining the Leet 
Palatine, f i. 164 .. 189% © 
Right, definition of, i; %%/%/%3 
Robert, King of Naples, his-caſe; ham: far applicable. 2 4 
queſtion of che inviolability of Sovereign, ii, 381, 2. 
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CHAP. I. 


WHAT THE LAW OF 'NATIONS 16. 


Ir we look through the biſtory of Man, we ſhall 
ny be gs. to find 2 nes gs two or three 
of the ſpecies being gat t r into ſociety, 
| Jr Sa bt of ſome Law. | 

The neceſſity for Law in general, drawn from the 
nature of mankind, and their with other 
arts of the Creation; if not a ſelf-evident truth, 
has been ſo well demonſtrated by a number of re- 
ſpectable writers, that it would be unneceſſary to give 
the diſcuſſion a pope = this wo LF 17 
tion and ſtruqure w; parti y of that 
ol it 0 we propoſe to ourſelves as a fabieſt of 
enquiry; are queſtions about which there has been ſo 
much difference r but which it A 


Vor. 3 


% . 


2 WHAT THE LAW or NATIONS 18. | 


Eential to underſtand with preciſion, that it will 
be right to examine them with care and attention. 


The Sum of Mankind may be ſaid to be compoſed, 
of independent Nations, Families, or Individuals ; 
and the laws which govern them may be viewed un- 
der two relations; either as they concern the interior 
af thoſe nations or families, to be obſerved by their 
different component members; or as they concern 
them in their exterior ; that is, in their t onduct to- 
wards one another in their collective capacity; cot 
as !ndruviduals, but as Nations. | or 

The firſt of theſe we call the CIVIL or Mux1cr- 


PaL Law; as prevailing in a particular ſtate, city, 


or body corporate; the laſt we call the Law of Nati. 
ous z as prevailing among the different nations which, 
together, make up the whole of the world. 

3 he difference between theſe two laws is rematk- 
able. : 

The ove, whether it takes its riſe from the will of 
each individual, ſignified in formal convention to 
each other; or whether it proceeds from mere cul- 

tom, the date and digit of which no man can tell; 
has always ſome common Sovereign Tribunal to ex- 


pound its meaning and enforce its decrees. The 


other bas no tribunal whatever ; no judge to appeal 
to but the reſt of mani. 
The confequence is ſuch'as might naturally be et- 
petted; the one is for the moſt part, well underſtood, 
aud uniform in its operations; the other is often un- 
"ſettled in its principles, and as to its operations, ge- 
erally uncertai nnn OT Pa; 
Io fettle'therefore, as far as a thing fo fluctuating 
will permit, the true foundation of thi remarkable 


law; what it is that renders it binding upon mankind; 
the changes to which it is liable; and the cauſes 55 
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WHAT THE LAW OF, NATTONS % 3 


thoſe changes; is the ultimate object of the work be 
fore us. To * into its form and appearance, is 
the immediate ſcope of the preſent ehapter. The 
ſubject is by no means without difficulty, notwith- 
ſtanding the volumes that have been written upon it; 
and the queſtion, What conſtitutes the Law of Na- 
tions, or how it is that it obtains? has been as dif- 
ferently anſwered, as it has been frequently. put. 
Upon the whole however, the great points of differ - 
ence concerning the mode of its ſtructure, ſeem to 
turn upon this; whether the Law of Nations is mere- 
ly the law of nalure as it concerns man, and nothing .. 
more; or whether it is not compoſed of certain pa- 
tive inſtitutions founded upon conſen. 
The lawyers and philoſophers. of .antiquity$:the-/ 
oracles of 175 Digeſt; and 0 oo, 17 Hobbs, 
Puffendorf, Burlemaqui and others, (a) ſupport the 
11 1 Suares, Grotius, Huber, Bynke: ; 
and 2 general the more recent authors, declare ſor 
the all, 1 30 OE EDS RI ihr en PAR 404] Fo 
The manner in which the firſt ſet of writers account. . 
far their ſentiments, is by ereQtingthat famous theory, 
by which man in his orig in is conſidered in a ſlate of - 
the moſt ſavage independence; an inhabitant of 
woods like the beaſts of the earth; like them the 
poſſeſſors of a ſolitary den, and like them, attending 
to no calls but thoſe of appetitee. 
Thin 9 but Am pe picture aroſe. firſt .. 
rhaps in the imaginations of the poets, (not impro- 
abs of thoſe who united legiſlation with poetry,) 
and from them was eagerly adopted into more regu - 
lar ſyſtems of juriſprudence. Accordingly, no mode 
of expounding the ſpirit of laws and government, 
has been more common than that which traces every 
thing up to the creation of man; or, in other words, 


(a) See much lexrning upon this in Taylor's. Civit Law, from. 
14 99 to 132. quarto edition; | 50 . 
| 5 l | - 


—= 2: = ax ˙ ww 


4 their relations with one another, havin 
of theſe rights, they ſtill continue to 


paRorum regimen conſlituentium. 
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to Man, as it is called in a State of Nature. This 


Theory, though often ſtarted; and beautifully ampli- | 
rk — Poets, (O) ſeems firſt to have "= 
t t of as the foundation of A Syſtem of Law, by 
Habbs, in his famous book 2 e in 
which there id ſo much to admire, and ſo much to 
condemn.——Itwas adopted, and conſiderably enlarged 
by--Puffendorf,- and inſtantly approved of by writers 
without number. The reſult e their ſpeculations is, 

that man in ſuch a ſtate, owing obedience to none, 
and having no politive law to eontroul him, truſts for 
the direction of his eonduct to nature alone: The in- 
fluence which ſhe has over him, and the motives 
which, diſtinct from divine or human inſtitutions, im- 
pel him to forbear from, or to perform any particular 


' action, are called the Laws of Nature; (c) and what 


ever number of men there may be within the ſphere 
of one \ another's intercourſe; their conduct towards 
each otber, (while thus independent of civil bonds,) 
proceeds ſolely under the government of theſe laws. 

When, however, civil ſociety came at laſt to be 
inftituted, men divided themſelves into ſeperate com- 
munities, and agreed to be governed by particular 


poſitive inſtitutions, in which many of the rights eon - 


ferred by mere nature were given up, ſor the better 
pteſervation of the reſt: but the Communities in 
given up none 
governed in 
all their public tranſactions, as the individuals that 
compoſed them originally were; and thus the com- 
munities of the world remain in a ſtate of nature with 


eee eee Lb 


(c), Enimvero utrobique intel legimus propoſitiones quaſdam im- 
mutabilis veritatis quæ actiores voluntarias circa bonorum electio- 
nem, malorumque fugam dirigunt, 8c obligationem ad actus exter- 
nos inducunt; etiam citra leges civiles, et ſepoſita confideratione 


Cumberland De leg Na. 6. 14 


3 05 . * | reſpect 
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reſpe& to one another, .and of courſe can follow, no 
other law but the Jaw of nature. Hence, ſays Hobbs, 
the law of nature admits of two diviſions: Firſt, as 
it is applicable to men as m4tviduals ; ſecondly, as it 
regards them as collected into Nations, The laſt is 
what is called the Law of Nations, Which is thus 


- 


nothing more than the Law of Nature. (4) 


Such is the train of reaſoning” adopted by thoſe 
who contend that theſe two laws are'exacilytheſame 
with one another; and the favourers of this ſyſtem 
are {6 numerous, and have exiſted in times fo anci- 
ent, that it would ſeem almoſt preſumptuous to have 
any doubt of its ſoundneſs. The opinions of the 
authors of the Digeſt and the Inſtitutes, are all found. 
ed upon it; and nothing is more common than to 
uſe the t wo laws in ſenſes nearly ſynonimous. () 

Law, ſays Dr: Taylor, . be either natural 
or inſtituted, viz. ſuch as God preſcriles in the voice 
„ reaſon, or ſuch as man appoints by his cui fn. 
* ian: to which miſt we refer the Law of Nations? 
„ To the law of nature doubtleſs, of which it is a 
„part: for if we canfider its origin, it is the law of 
“ nature; if the object ar application of it, it is ths 


1.4) De Cive, Cap. 14. Ste. 4 v Rurſus Lex, naturalis di: idi 


0 poteſt in naturalem lominum, que ſolz obtinuit dici Lex nata - 


*« 2223 et natural-m Ciuitatum, 2 dici poteſt Ir gebriums! vul- 
** go antem u Gentium appellatur. Prozxcepts yiriuſque edem 
et unt.“ &c. Te. : * | ht £2 Tl $6887 

So alſo Burlemaqui * II faut done: dite que le D it des Gene, 


_ ** propremeat ainſi nomm£ et canfider6 comme une Tor qui emane, 


d'un Superieur, n'eſt autre choſe que le di nature Iui meme, 
* non aux hommes, mais aux Peuples, &c. i; 1 
| Principes du droit naturel, 2. 6. 8. 

9 Quod naturalis Ratio inter Omnes homines 'conftituit, id 
apud omnes peræque cuſtoditur, voeaturque Jus Gentizum;/ quali 
quo jure n gentet utanturs Dig. 1. 2a. . 

Jure Natural, quod appellatur Jus Gentium. J. 1. 3. 1. 

Gaius alſo, Do acquirendo rerum dominio, holds that we 40 
quire Property in the Birds and Beaſts which we take by the Ear 
of Natims ; obſerving that the Jus Grntium, cum ipſo genere hu- 
+42 proditum eſt. Dig, 41. 1. 1, y 

% Law 
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and -particularities, which the ſtates of the world 
*, canſider themſelves 00 to obſerve in certain ſitu- 
"ations; the changes in thoſe forms; the partial or the 
general obſervance of them; and the varieties of con- 
Auct which evidently ſpring from alive Agreement; 

X can bardly bę led io a firm belief that the Law of 
Nature alone, points them cut for our regulation. 
The Law of Nature is conſidered beſides, as immu- 
table; impreſcripiible; and exiſting through all time; 
(g) (a polat which we ſhall ſoon have occafion to con- 
{der more at large;) but che difference between the 
Law of Nations zo, from what it 44 teen, muſt at 
once overthrew the poſition, For example; it was 
part of the Law of Nations formerly, to admit of the 
reduction of captives to ſlavery; ard that upon the 
ſuppoſed right of putting tbem to death ; Yet a na- 
tion which in theſe times ſhould venture uren ſuch 
acts of barbarity, would not fail to draw Cown upon 
it, the execration, . ard poſhbly the-perpetual war of 
its neighbours. This cendud however is juſtified ac- 

_ corduing!to. the /aw of nature, by all juriſprudential 
writers. To conſider it therefore as a bieach of the 


95 * 8 8 Taylor's Civil Law, p. 128. 
"1 e) Taylor's Civil Law, 129. 


law 


WHAT THE LAW OF NATIONS 18” 4 - 


Jaw of nations; or to hold it out as matter of. deteſta- 
tion, becauſe it is a breach of them; can only be 
founded upon the ſuppoſition that the latter law ĩs ve · 
ry different from the former: It has indeed been well 
Lid by Puffendorf, that the right to do any particular 
thing, impoſes upon us not the neceſſity for doing it; 
and hence it may be argued that this abſtaining from 
the execution of priſoners in War, is ſtill agreeable to 
the Law of Nature, though puſnied to its extent, that 
law might permit us to do much more. But if we 
abſtain from this /ul/ exerciſe of the right, and that, 
in conſequence of the /aw of nalions, which would be 
ſhamefully broken if we did not; it ſhews that the 
two laws are eſſentially different ; and if the one may 
be ſaid to be only 4% in extent than the other; it is 
2 from the very circumſtance of its being 
5. ). WE Le „ 1 * 
| FRO came to be thus circumſcribed ;* how- the 
full force of the liberty enjoyed in a Rate of nature, 
came to be oppoſed by certain Inſtitutions whichare, 
or ought to be, 1avariably obſerved; are queſtions 
not ſo eaſily anſwered, except — acknowledgiag that 
Man has appointed this circumſcription by bis Ciuil 
Sandton ; which Dr. Taylor, in the paſſage above eit- 
ed, allows to be not Natural but Inflituted Law. 
Ia a State of Nature; that is, aGiog under the 
Law of Nature alone; if it be neceſſary to make war, 
war is made without auy notice but the very act of 
hoſtility, Among Nations, (though doubts are en- 


) Vide Bynkerſhoek. Queſt, Juris Pub. Sed mores Gen- 
dium qui olim fuerunt et nune ſunt, ſollieiter diſtinguendum * * 
eſt Myribus cenſetur, precipua pars Juris Gentium.“ * 
Hence the opivion of Grotius, reaſoning on the Invidlabiliey of 

Ambaſſadors. Bonum et #quum, id eſt merum Mature ua 

6 2 pœnas exigi, ubi reperitur qui deliquit; at Jus Gentium 
legatos, bs pda milies fide. publica veniunt, excipit, Quare 

** ut rei flant Legati, contra Jus eſt Sentium, Am ustari mult; 

« folzn!, gue Zu Nature permattet..” De 1-B. et P. 4. 18. 4 3. 


tertaioeq; 
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tertained by many on the ſoundneſs: of the point,) 
kr ati war by ſudden ravages, e ä 
as Robbers, . and may be puniſhed as ſuch; and ac- 
cordingly, from the oldeſt time, a ſolemn form which 
ſtamps a State with the terrible character of Enemy, 
bas been demed neceſſary before it can proceed to 
acts of legitimaie War. In a State of Nature, if once in 
conſequence of juſt hoſtility, we are permitted to kill 
an Enemy; it ſhould ſeem that che manner of doing 
it, was indifferent; under the Law of Nations how - 
ever, nothing is more expreſsly forbidden than the uſe. 
of polſoned arms. In a State of Nature, it would ap- 
pear, that whoever aſſiſts my enemy, though only to 
a certain point; the very act of aſſiſtance, be. 
comes my enemy alſo: and even under the law of na · 
tions in oer times, ſuch doctrine was held reaſona 
ble; In the days of modern refinement however, it 
is not conſidered as a breach of thoſe laws, nor a ſuf. 
ficient cauſe for War, to lend aid to one State againſt 
another, when bound to do ſo by Treaty. (1) 
Ia reaſoning upon many of theſe cuſtoms, it would 
poſſibly be a taſk not more unneceſſary than vain, to 
endeavour to trace them up to the la of nature. In 
many points that law abſolutely withbolds iis deciſion; 
and leaves us often to chance, where precedent is 
wanting, to determine upon a rule by which millions 
perhaps are to be governed. . For example; on the 
diſcovery of uninhabited lands; though the law of 
nature may preſcribe ſome act of. poſſeſſion to thoſe 
who wiſh to eſtabliſh themſelves there; it cannot 
poſſibly determine what ſhall be the particular form 
to conſtitute a legal property, in the eyes of the reſt 
of the world. That form, it is left nel to the 
Law of Nations to ſetile; and it may be any trivial 


(7) See more upon this point, when we gome to the Tafluerce 
of Treaties on the Law of Nations. | ** 


thing 
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thing whichchanee, or accident, or caprice may point 
out. Not only this, but immenſe tracts of Land, 
' which have never even been ſeen; Seas and Rivers 

that have never been explored, are often: claimed 
to the excluſion of-gthers, merely on account of a 
partial diſcovery of them. Of the fame nature with 
this are à vaſt number of Ceremonies, and maxims, 
all of them ſormiug part of the Law of Nations ; but 
wholly independent of the Law of Nature; as, the 
particular forms pf declaring War; the diſtinguiſn- 
mg marks of Heralds, aud Flags of Truce, in or- 
der to fhew the pacific intentions of thoſe who bear 
them; the precedeney of different nations accord- 
ing to the ſorms of their government, Whether Im- 
perial; Monarchical, or Republican; the Ceremo- 
nies of Courts; the Credit attached to certain docu - 
ments ſu to confer high privil on thoſe 
vrho are furniſhed with them; (as the Credentials of 

Ambaſſadors ;) the great immunities of thoſe: Mini- 
ſters, (not abſolutely neceſſary for the ſucceſs of their 
miſſion, but) agreed upon by different nations; the 
proportion of Sal vage allowed to a nation that recap- 
tures the property of another, with whom there is no 
Treaty, from a common enemy; all theſe, are ſurely: 
the effect of Comvention (t) of ſome ſort or other; and 
by no means pointed ont by natural right. Natura! 
* Law,” ſays Bynkerſhoek, * eſtabliſhes neither dif. 
* tinction of perſons, nor property, nor civil governs, 
ment; it is the Law of Natzons which has invented 
* theſe diſtindtions, and renders all thoſe who happen 
to be within the territory of a State, ſubje& to the 


) Ceſt le conſentememt de toutes les Nations de la Terre qui 
fait ce qu'on appella le droit des Gens. Il ent le milieu entre 
le droit Naturel et le droit Civil; et eſt d autant plus conſidera - 
dle que le dernier, qu'il ne peut eſtre change ni altere, ſinon du 
* meſme Conſentemert unanime de tous les peuples.” 58 

5 Wicquef. de l' Ambaſſadeur. I. 1. 25. 
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« juriſdiction of that State. Reaſon and Cuftom 
<« are the only Baſes of the Law of Nations.” (1) 
Of this opinion alſo, and in all its extent, ſeems to 
have been a writer of great perſpicuity and comprehen- 
ſion of mind, though his writings are ſeldom explor- 
ed. I mean Franciſco SuaRRZ, a famous Jeſuit of 
Grenada, in the fixteenth century, and long time 
profeſſor of divinity in the Univerſity of Conimbro. 
I .ſhall make no apology to the learned Read- 

er for ſetting beſore him the following of lis poſitions. 
Natural law, differs from other laws in this; that 
other laws, conſtitute of themſelves the turpitude or ho- 
neſty of the things they prohibit or inculcate; while 
Natural law, always pre-/uppoſes in the act or ſubject, 
the turpitude which it probibits and the honeſty — 
it inculcates; and therefore we uſually ſay that a thing 
is forbidden by this law, Becciſe it is bad, or com- 
manded, becauſe it is good. (m) 1 
Nov it is to be believed. that the Law of Nations 
does not command or prohibit things becauſe they are 
intrinſically good, or intrin ſically bad; for ſuch things 
belong properly to Natural Law; and in this ſenſe 
therefore the-Law of Nations is not comprehended 
in Natural law. (nn) 


(2) Bynk. de Foro Leg. Cap. 24. | ny: 
(n) Vide Fr. Suarez. De Leg. ac Deo Legiflat, L. 2. C. 7. 
S. 1. Imo in hoe differtlex naturalis ab aliis legibus, quod aliæ fa- 
ciunt eſſe malum quod prohibent; et necefſarium vel honeſtum 
quod præcipiunt; hc vero /uppmit in actu ſeu object, honeſtatem 

uam precipiat, vel turpitudinem quam prohibeat; et ideo dici 

Get er hanc legem prohiberi aliquid quia malum, vel præcipi 
quia bonum. | 

See alſo other opinions to this purpoſe. Puffend. Droit des 
Gent. L. 2. Ch. 3. $ 4. | 3 
) Concludendum igitur cenſeo, Fo Centium, non preecipere 
aliquid tanquam ex fe neceſſarium ad boneſtatem. nec e 2th 
aliquid quod per ſe et 717rinſece malum eft, vel abſolute, vel tali 
ſuppoſito Statu er conditione rerum; fed hc omnia pertinere ad 
vs Natera/e, ac Subinde in hoc ſenſu, Jus Gentium, non com- 


prehendl Sub jure naturali. Id. 2. 17. 
| The 
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The Law of Nations differs in the firſt place and 
that very particularly, from natural law; in fo 
far as it contains certain Pyſitive precepts, the ne- 
ceſſity of Which it does not infer ſolely from the 
nature of the thing inculcated, by an inference drawn 
from natural principles ; and as we have ſhewn that 
every thing that is thus inferred, muſt be attributed to 
natural law; ſome other cauſe for this neceſſity muſt 
be ſoughtfor by the law of Nations. e 

It differs in the ſecond place, becauſe it cannot be 
ſo immuiable, as the law of nature; for immutability 
takes its origin from Neceflity. © © 9 

Hence laſtly, it follows; that even in the things in 
which the two laws appear to agree, they are not ex- 

aQly, and every way fimilar. (o) . 

Sucht is the opinion of the Philoſopher of Grenada, 
and he adds to it a flight enumeration of thoſe points 
which form the ſubjeR of the law of nations, but on 
which nothing is decided by natural law. Moſt of 
len have been mentioned above, ard among them - 

ie particularly takes notice of the privileges of Am- 
baffadors (Y), and the neceffity under which the 
world is ſuppoſed to be by the law of nations, and not 
the law of nature, to cultivate commerce. (997 


(o) Differt autem primo ae præeipue Jus Gentiuma Jure Nate. 
rali: Quia quatenus continet 13 affirmativa, non infert xe- 
ceſſitatem rei praceptz, ex ſola rei natura per evidentem illation- 
em ex prircipiis naturalibus; quia quicquid hujuſmodi eſt, not 
rale eſt ut Shen dänus: unde neceſſe eſt, ut aliunde oriatur talis 
neceſſitas, Ke. | | 

Secundo differant conſequentur, quia Jus Gentium, non poteſt 
eſſe tam /mmutabile ſicut naturale, quia Immutabilitas ex neceſſi- 
tate oritur, Pda | | 

Tertio kinc fit, ut etiam in his, in quibus hc jura convenire 
videntur, non habeant omnimodæ ſimilitudinem.—Id. L. 2. C. 
19.3. : cs | he 
| G Id. 2. 19. 6. 1 ; 

(g) Jus naturale per /e, ad hoc (Commercium) non obligat; 
potuiſſet enim una Reſpub. per ſe vivere, et nolle Commereium 
chm alia, etiamſi non effet inimĩeitia.— L. 2. 19. 7. *% 


Thus 
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_ Thus much then with reſpect to thoſe who fayour 
- the ſuppoſition. of Hobbs and Puffendorf, that Man 
roſe ſuddenly from the Earth, or dropped from the 
clouds, with all his Faculties perfect, and beheld 
other beings around him, of the ſame ſpecies, and in 

the ſame fatuation. ' Fara pert ara og 
But to thoſe who lend their belief to the tradition 
handed down to us by our Fathers, in the moſt com- 
plete as well as the moſt venerable monument of An- 
tiquity extant ia the world; little refleion is wanting 
to ſhew, that reaſonable doubts may be entertained, 
whether mankind ever exiſted in any ſtate where cer - 
tain cuſtoms were not known and complied with; 
and if fo, the lau of nations muſt, even at all times, 

have been different from the mere law of aeturs. 
The hiſtory and orig in of Government and Civil 
Society, have been topics, ſo often handled, and the 
ſubjects of fo much learned and ingenious diſcuſſion, 
that it would be little neceſſary to touch upon them 
here. But if we believe in the Mosaic Trap 

110 N, and give our aſſent to that wonderful force 
corroborative circumſtances which are ſupplied by the 
hiſtory and the face of the Earth; we can hardly ima- 
gine the accounts of the State of nature above men- 
tioned, to be any thing more than the wild images of 
Poetry, or at beſt an invention for the more conveni- 
ent deduction of certain reaſonings on Law and 
Upon the ſuppoſition then that the world was peo- 
pled by a ſingle pair, and of courſe that every man ex- 
cept the firſt, muſt have gradually advanced through 
a long and weak infancy, to the fall uſe of his facul- 
lies in body and mind; it is hardly poſſible not to be- 
lieve, that Covernment-and Society (of what ſort is 
pot here the enquiry) are as old as the world itſelf, — 
And however ſoon the emigration of children from 
their fathers, or of particular families from their 
community, may have taken place; ſtill, the exiſt- 
chee 
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ence of certain cuſtoms and ceremonies,” and even of 
rules and laws, muſt be ſu 4 pram coeval, or ny 
coeval, with the exiſtence of mankind. 2 
This latter confideration, is what I do novrecolle® 
to have ſeen in any of thoſe theories which make a 
difference between the laws of natioas and of nature; 
nor is it offered! as-concluftive argument, but merely as 
ſtrong collateral evidence, the weight of which muſt 
in every man's mind depend upon the inclination of 
his opinion with teſpect to the manner = which the 
world was peopled. 
So ſtrong was the impreſfon with GroTws, that 
the law of nations was the cuſtom of nations, exeluſive 
of the dictates of nature; that a writer of great 
weight (7) has imagined bim to have puſhed this 
theory too far, and to have rejected the ĩnterpoſition 
of natural law, more than was reaſonable. And in- 
deed in the following ſentiments, we may ſuppoſe him 
to mean that the States of the world form one 
federal community, which has actually determined 
upon one common, definite Code of Laus for its. 
government. 
As the laws of every State,” 4 he e 4 
view to the particular intereſt of — State; 80 
* among the States of the world, or the greater num- 
ber of them, certain laws may be agreed upon (e 
*© conſenſu) which have a view to the intereſt; not of 
* fingle Communities, but of the great whole ; ; and 
* this is what is called the law of nations as often as 
ve diſtinguiſh it from the law of nature.” 
; „ Again, e whenever we obſerve a ſettled maxim 
put in practice by numbers at different times and 
places, we muſt attribute it to ſome univerſal cauſe; 
* which-in the ſubject before us, can only be by mak 
* ing 1 it er immediately from natural principles; or 


(r) Vattel in pref, nie 
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& the common conſent of the world. The one poinis 


- 


tc gut what is the law of nature; the other what is the 
« law of nations; for it follows of courſe, that what 
t js not deducible at once by reaſon, from certain 
« kxed principles, and yet is univerſally obſerved; 


« muſt derive its force from voluntary conſent. I have 
therefore been careful, continues he, © todiſtinguiſn 


e the law of nations from the law of nature, as well 


* as from the civil law,” ( é | 


In this Opinion, the Philoſopher of Delſi, may be 


thoaght to have gone too far; ſince though there can 


be little doubt but that Conventionenters into the com- 


poſition of the law of nations; it can hardly be de- 
pied that there is much force in the oppoſite Theory ; . 


and though the tranſactions of nations are governed 


by cuſtom in a vaſt variety of points; yet in the begin- 


dent, above all, in points of general duty and conduct, 


they can have nothing to follow but ſuch laws as indi- 


ning, and even now, in affairs that are without prece. 


viduals not connect ed together in civil ſociety. are bound 


- — 


to cher ve. (5 


Steering therefore equally clear of the inaccuracy of 
the Noman Lawyers, and ſome modern authorities; 


and this opinion of Grotius, that the Law in queſlion 


is Inſtituted Law, and that alone; we ſhall not perhaps 


err much in inclining for tlie preſent, tothe more re- 


cent Sentiment, that although the law of Nations is 


to look for its principles to the Law of Nature, and 

 Sovereigns are to be governed in their general line of 
conduct, and in all particular caſes that are neu, by the 
ſame principles as would govern independent individu- 


als; Let, that many cuſtoms have been adopted, 


and e agreed upon, we are to look to 


(s) Prolegom. Sec. 17. 41. * MEDLEY? 

(7) What that law is, we ſhall enquire more at large in a ſu- 
ture chapter. w 7 at | 
ET | the 


e caſes where they preſent themſelves, for - 


as «© = XX 
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the interpretation of the principles. (u) I ſay; inrlining 
for the preſent, becauſe we mean hereafter to enter up- 
on a full diſcuſſion of the Law of Nature, and to en- 
deavour to ſettle more accurately than has hitherto 
been done, what we are to underſtand by it, and un- 
der what modifications, when we ſpeak of it as the 
foundation of the law of Nations. 
Thus then the law of nations may be ſaid to 
be conſtructed in the ſame manner with various 
parts of other laws, which are not written, but de- 
rive their ſoree abſolutely from Equity and Cuſtom, 
(x) of which, a very great proportion of the law 
of this realm, (ſurely far different from the mere law 
of nature) is an illuſtrious example. | 
There are indeed caſes perpetually happening, in 
which various modes of action preſent themſelves, all 
_ equally recommended by nature and reaſon; and 
in which, it is not of ſo much conſequence to deter- 
mine upon any one of them from a thorough con- 
viction of its ſuperiority ; as that ſomething definite 
ſhall be determined upon. In theſe caſes, it is evi- 
dent that if nature and reaſon recommend them all; 
the ſelection can be only made by the ſanction of 
bo ſitive law. The end is pointed out hy the one; the 


means are adopted by the other; the principles are 


founded in reaſon; the application, is abſolute inſtilu- 
lin; ſo that the whole together, form a compoſition 
of the laws of nature, and the laws of man. I have 
alledged,” ſays Bynkerfboek, (upon the Inviolability 
of Ambaſſadors) © whatever reaſon can adduce fer 
or againſt the queſtion ; we muſt now fee what is 
(@) ie the Gr ene as Abad» 
Parliament which preſcribes the general terms of a law, but it is. 
the Courts of Juſtice which are charged with its interpretation; 
and the Act, and the paves 509g, (in the caſes that have been 
actually decided) taken together, form the law. FT 
(x) See Grot. de Jur. Bel. P. 1. 1. 14 1. 


| really 


8 WHAT THE LAW OF NATIONS 18. 


"really to be determined; what Cuſton will have Jettled 
-will carry it without doubt; ſince it is on Cuſtom that 
-the law of nations is founded; O) and indeed what. 

ever may be the definition of this law, we muſt al. 
ways return to this; that, that which reaſon dictates 

to the people of che world, and that which they ob. 
ferve in conſequence of a compariſon they Ger of 
the things which ha ve happened, form the ſole law for 
tboſe have no 8 to follow. If men only 
make uſe of their reafor'; reaſon will but adviſe cer- 

tain things to be obſerved by them; which being thus 

"obſerved, ſo as to become eſtabliſhed Cuffoms, people 

ate under a reciprocal obligation to comply with them, 

without which we cannot imagine either War, or 

Feave, or Alliances,'or Embaſhes, or Commerce.” (2) 

| Such is the language of one of the ableſt writers 

066 this part of law, who ſaw clearly how different the 
-modifications of certain Cuſtoms muſt render the mere 

law of nature. The ſentiments contained in the ſmall 

Treatiſe which he gave to the world, were ably de- 
veloped by Worr, (a) and put into more poliſhed 

form by VaTTET; from whom if we differ at all, it 

vill only be ia endeavouring to give ſomething more 

definite and binding even than this aſſemblage of the 

Jaws of Nature and the la ws of Man, as the — foun- 
en Nations 

In this ſtage of the arguments, it may not be im- 
thr to take a view of an objection, whoſe force, if 
allowed, would overturnthe whole of what has been 
faid. It is to be found at large (though it was thought 

of long before by Suarez) (5) in Dr. Taylors learned 

Treatiſe on the Givil Law, in which he has occafion 

to confider the ions before us. The pony 

70 the Sum of his reaſoning. 


() Bynkerſh. De For. Leg. c. 7. 
z) De For 
: {ITN ee. 
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The Law of Nature is divided into. abſolute 
Hypothetical, The one obliges abſolutely, all 
at ail 1 im all places, for it is immuia 7 ＋2 | 
other only conditionally ; that”, is, ſuppoſing. ſuch and 
ſuch conditions to exiſt; which, if they do not ex- 
ist, nothing is done. Bus if they are Gaſt and rea- 
ſonable'in their own, nature when, they do come to 
exiſt, the obligation to obſerve them operates. as 
ſtrongly, as the obligation af the Law of Nature did 
in its ſolute force. (c) This reaſoning 1 is thug WF 
trated by Gaſes. | 
Ide Law of Nature recommend the rede 
of Society: When therefore Society is formed, and 
not before, 2 2 of maintaining 0 AAR all * 
Conſequences om it, are as much ihe Law 
792 that is, the Law Nature Hypothetical; . as 
the rules before it, were the rules of the Law of er | 
ture abſolute. (d) So alſo with Contrads; the obſervs 
nce of which is not in conſequence of au new 
Las but merely that an eternal an neceſaty: Law, 8 
as e Scene in which b its opera- >: 
tions (e NA 
When writers then. tell u of 4. ſecondary Law of | 
Nations, which in many. reſpects is totally diſſe N 
from the primary one; this is the true and nature 


1 

t 
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obſervation upon that 2 en 
am direQed to cultivate cage . can be 
wo wi eparation o property; I | 
ha ng c di utes are the, cow caſion 4 | 
— ; war brings on COT + that, again, Slave 
till we come by, the benefit of manumiſſion ite 
recoyery of our natural Rights. 7 
This ſcheme has Je people 10 imagine that. ile . 
dary law of nations —— a kind of con vrnnnnn!, "laws 
Ta lors Civ, Law. Quarto Edit. 1 
D Tel, Civil Law. 149. (s) Id. * [54 
You, I; e | a 5 6g 


/ 
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| yary law, 'diftin& from the law of nature. But 
though the natural equality of mankind, and the 


udmiſſftion of Slavery; the community of goods, 
and che introduction of property; and many other 
cuſtoms compared with natural right, ſeem in oppo- 
rion to dhe another; yet, if the righis and duties 
of this neue ſoeneg are not inconꝑ ruous With the law of 


nature; what is called the ſecondury law of nations 


pas really no exiſtence; nor can that be ſaid to be 
introduced by poſitive or arbitrary contracts, or by 


1 voluntary conſederacies, which is fairly the pre- 


ſcription of right Rea ſon.“ () Hence alſ the obliga- 


tions Which ariſe from what is called the Jus Seconda- 
Frum; were virtually laid upon us before, but could ne- 
yer be known till ſomething called them forth. Thus 

heft is contrary to the /aw of: nature, though it could 
not be known till aſter the 4oftitution of ' Property ; 
for the doarine' of Alterum ne ledas“ loſes no 
force; 80 that when the Civihans ſay that Theft 8 


baſe in its Nature, they mean that it world be fo, After 


1 once introduced. () 


Jo this reaſoning little can be anſwered; ſinee if 
tuken in one light, it cannot apply to the queſtion 
before” us, and therefore requires no anſwer; if in 
orber, it is every where contradictedl by fact. If 
it means that men have really no view to rule and 

ecedent in their conduct towards one another; 

would be uſeleſo to endeavour to prove that they 


bad, when rule and precedent every where preſent 


theniſelves to notice. But if it means merely to 


krace Laws up to their ſource and reafon, and to 


aſſert that they are Laus of Nature, becaufe the na- 


"WW Taylors Civil Taw. 130. * | 
Id. 131. See alſo Suarez de Leg. ac Deo Legiſſat L. 2. 
C. 18, Nam multa fant de jure naturali. que non -obligent, 
nec locum habent, niſi aliqua fuppoſitione ſata Ut pracepium 
non furandi, non habet locum, niſi facta diviſione bonorum et 


-  Tominiorum. 


I ture 


ture of man makes him propoſe fome advantage to 
himſelf in all his conſtitutions ; there can then be no 
ſion between us. In that view of the ſubject, 
all the laws that ever exiſted, may be deemed laws 
of nature; and the laws of a particular State, a par- 
ticular Diſtrict, nay even of a particular Society or 
Cub of men, may be ſaid to be laws of nature, as 
well as the laws of nations: For they are all found 
ed upon the natural inclination to uphold Society; 
they are the means af maintaiging it, and the conſe- 
guences that flaw fram it, winch to uſe the language 
of the argument are the laws of natwe.- 1 
Jo thole however who do not regard the queſtion 
in this extenſive point of view, but merely enquize 
whether the particular form in which the principles of 
natural duty are applied, muſt not have the civil! 
ſanction of men to ſtamp it with the authority of a 
this reaſoning will appear, if not nugatory, at leaſt 
gratis dictum. ( W ne ory 
As therefore the principles of all civil and mini- 
cipal laws, muſt be founded in natural reaſon, but 
derive the form n 
into uſe, from poſitive infiatutions ; So alſo the law of 
nations muſt put in force the dictates of nature, in 
ſome known mode agreed upon by all who conform to 
them. The only difference is, that in the one caſe, 
it is individuals who are called upon to ſettle the 
mode; in the other, it is whole nations, acting 
through the organs of their govenments; that in 
the one, almoſt every thing that can exerciſe the 
judgment of an individual 1a his various relations, 
is ſettled for him by written law, or by precedent; 


while among States, (froni their comparatively little 


- þ:. a Þ,., Aa A+. . y ag Ew co 


T 00 uno wor» mm 


(A) | was Gibbon's judgment of Dr. Taylor's work, that it 
was of amuſing, though various reading; but could not be 
praiſed for philoſophical preciſion. e ä 
| | Dec. and Fal. Ch. 44. Note. 132. 


C. 2 intercourſe, 
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 Interevurſe, and the want of a common Sovereign) 
much is left without precedent, wavering, as acci- 
dent, ot whim, or the varying ideas of natural juſtice, 
may direct. „ 1 
Upon the whole then, the account of the Law of 
Nations, is not greatly different from that of the 
Municipal, which by all writers is conſidered as 
poſitive law. For both the one and the other look 
{or their principles to Rtaſon; for their application, 
to regulat Inſtitution ; and hence a writet of the 
laſt age has ſaid, not improperly, that the Law of 
Nations holds the midway between civil law and the 
law of nature. (i) When however they come to be 
broken, the difference is far more ſerious, - The 
breach of municipal law is attended only by the 
miſhment of the offender ; (the law remaining ſtill 
in force ſtrengthened perhaps by the very infraction: 
the breach of the other, can only be remedied 
the refuſal, of thoſe who are injured to comply wit 
it any longer, and the law itſelf is totally deſtroyed. 
\ (7) Wiequefort de 'VAmbaſſad. 1. 1. 27. Suarez alſo calls it 
medium inter naturale jus, et humanum, et priori extreme 
Vvieinius, Is 8: C. 2. e ES PRnrF hy 
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OF THE ORLIQATION OF NATURAL LAW, 


Ts * 
P — 


Bur a very material queſtion prefents itſelf nom 
for. diſcuſſion, which muſt be ſausfaQorily diſpoſed 
of before we can proceed farther. Although it may 
appear ſettled, that the Law of NATt1ons conſiſts of 
the Law of NAxuRx modified, by the expreſs or the 
implied conſent of Nations; ſtill if it ſhould happen 
that the particular ſets of actions and offices which 
compoſe what is called the moral ſcience, and which 
are expreſsly ſaid to take their riſe and obligation 
from the Law of Nature, ſhould not always reſemble 
one another; If different philoſophers, proceedin 
as they think from this fame Law, ſhould be found 
to have very different ideas of duty ; and nations in 
conſequence have adopted in the fame ſituations, ve- 
ry 1 of conduct: If this, I ſay, ſhould 
happen, we muſt I think be driven to confeſs, that 
the law of nature itſelf, is a very imperfect foundati- 
on for any Law which ts ſuppoſed to be definite and 
certain; and which on account of that foundation, 
and that alone it is afhrmed, is to govern alt the States. 
of the World. ®, 
A very able writer upon the ſubject of Laws, con- 
ceives the Law of Nations to depend upon the princi- 
ciple, ** that different nations ought to uo as much good" 
** to one another in peace, and as litile harm as poſſible 
in War, without prejudicing their real Intereſts.” (H 
As a great fundamental principle, or out-line of 
ide Law of Nations, I have no kind of doubt of the 


(4 Monzeſy, De 1'Eſp..des Loix. I. 1. ch. 3. 
| ſoundneſa 
* 


opinion has ari 


„ OBLIGNTION OF NATURAL LAW. 
| ſoundneſs of this propoſition; but when we come to 


a detailed ſcheme of duties, it is obvious that much 
more is neceſſary to render it definite, ſince it is obvi. 
ous that a queſtion may be immediatly ſtarted, name. 
ly, what is it that conſtitutes our, real Intereſt, and 
who is to judge? Ss dy Sera ali 

No could the Natural Law point this out with 
certainty to every man's heart and "comprehenſion, 
there would be little or no difference of opinion con- 
cerning it for the Natural Law, as is properly and 


uniformly laid down, is univerſal and immutable, Yet 


we all know the immenſe diverfity of fentimenit con- 


_ cerning rea! Intereſt which there is, and" muſt be, 


where there is no common poſitive Religion to decide 
upon it with authority; and in fpeaking merely of a 


natural Law, all idea of fuch a religion muſt Be left 
out of the queſtion. (/) „ 


Even with à 1 Religion, much difference of 
C riſen upon various points of the Law of 
Nations. For example ; one of the reafons which 
produced the Treatife of VATTEL, was a revolting 


aſſertion of Wolf (whom he owns for his Maſter) that 
the uſe of poiſoned arns, was legitiniate in war. (m) 


Some of VarTTzL's own poſitions in other parts of 
his ſubject, ſeem to me, on his own principles, to be 
equally capable of conteſt. For example, he founds 
the natural obligation of Nations to cultivate com- 


merce, ſolely upon its v/:/ity and though he owns 


that one nation may refuſe to trade with the reſt, yet 
if it do ſo without gd reaſon, he affirms it. will be 

ly of a breach of duty. (a) — But if ufility is the 
ſole cauſe of this obligation, it muſt be obvious that 
its univerſality muſt entirely depend upon this, 


that a/ mankind conſider commerce in the fame 


hy () See Note +. page 4. BY wins {7 ee el 
(n) Vattel Dr. des Gens. Prelim. 13, 14. 
(*) Vattel Dr, des Sens. Prelim. I. 1. ch. 8. 


light 
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bey A Vazrz3, which is known. not to be he 
Who then can decide with clearneſs upon the 
Law of Nature itſelf, . when, extended into all the 


minute ramifications of a particular Syſtem, upon 

which a mankind are by no means agreed ?..... 
A great and very old queſtion therefore ariſes, con- 

cerning the OzLicaTION of NATURAL Law as far 


as it is ſuppoſed to tie us down to the obſervance of one, 


certain, and detailed ſcheme of duties, and na det, In - 


other words to the purſuit of what parſicular Nations 
call Good, or the rejection of what they call Evis, 
If this cannot be ſhewn, we have as yet obtained ab- 
ÞHlutely nothing, concerning ons £1X£D foundation, 
for a Law of Nations, binding, ex vi terminorum, 
upon all the Nations of the world; and as moſt of 
thoſe learned men who have acquired ſuch. deſerved 
reputation for their reſearches upon the fubject, bave 
generally taken this part of it for granted, there may 
be yet Pech wanting to the perieQion of the 
Seieneer | WP yes th 
In the preſent Chapter therefore I ſhall, endeavour 
to examine, the force the Os tig ATtoxn which 
many judicious. and virtuous perſons have aſſerted 
we are all of us under, to obſerve invariably one par- 
ticular, and certum ſet of, Cuſtoms, from the com- 
mands of nature alone. And if it ſhall be found 
that this obligation is at beſt but a weak one; or that 
upon the ſame priaciples. which are ſuppoſed to re- 
commend it, very different ſets of Cuſtoms may be, 
and are purſued with equal zeal ; it is clear, I think, 
that with ſuch a ſort of obligation, we can arrive at 
nothing determinate with reſpe& to the Law in queſ- 
tion, Should this be the Caſe therefore, I tall af. 


(0) Suarez, as quoted in laſt Chapter, (Note. 9. p- 11.) arts, A 
in Pn terms, that there is no e to culdivate commerce © | 
at a 1 . pF Fa f 1 * N | f . 


terwards 


PT 5 the Law of NaTzrons; is binding upon all 
| t 
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| terwards endeavour to come at what is likely: 10 be 
| ane truth; and to point out whether what is common. 


e World, or only upon particular Sets or Clo 1 
of Nations, as they fall into different diviſions 


7 different Religions and parſuing: diferem 
| ſy ſtems of Morality. . 


Preparatory to ſo 1 important an and in or- 
der K de 4 Ju uveſtion in the nga —— ſeeming 
objeRigns, it will be neceſſary perhaps to ſtate in 
rm ohe of two abvioys- propoſitions; nor ſhall I be 
at all afraid of the danger of repetition, provided 
At the | expence of being prolix, I may be certain of 
being perſpienous; ſince all who have attendet to 
eee of this ſort, muſt have perceived how 
much difficulty has ofien been occafioned, by the 
writer's taking for granted that certain things are al. 
ready underſtood, and that the exact er is al. 
ready known by the reader. 
That we may therefore the more eafily erde 
the following conſiderations, it will perhaps be right 
to make a divifion of the Law of Nature, (which 1s 
a term of immenſurable extent) in order to come 
at once to what 1s the exact point of our enquiry. 
The Laws of Nature then, may be divided into 
; thoſe which concern animate and inanimate Being 
1 — firſt of which day Jos the abel of our Tpecu- 
ation. | 


The laws which govern this again, may be divid- 
ed into Inſtin&s and Reaſon. 


Inſtinct without reaſon, 18 he aw for tba Brute 
Preation, 


Iaſtinct and reaſon. together, form the law for 
Ma NKIND. | 

Thus, Man has as it were two natures. One in 
- common with Brutes ; inaſmuch as he obeys the laws 


pf Inftin& ; another peculiarly his owu, inaſmuch 
a5 he Not tho laws of reaſon. - 


* 


Between 
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Between theſe. two, there is this charaQeriſtic 
difference; that inſtinct acis with irreſiſtible power, 
wry reaſon only directs or adviſes, and may be per- 

ly oppoſed. Hence, under the one; We area 
ory lind and paſſive; under the other, we are à free 
agent; and it is to thoſe Caſes alone whieh come un- 
der the direction of reaſon, (that is, to Caſes which 
admit of a free agency,) chat our Free n are * 
rected. 

Hence ho upon bote the point- bees us, 
is to aſcertain if poſſible, whether the duties and ac- 
tions which we denominate Moral, (as that a man 

ſhall love his neighbour as himfelf,) can be ſaid to 
be obligatory, from what is called the Natural Law 
alone, © conſidered as diſtindt from the politive in- 
< ftitutions of man, (in other words, from E. 

dieney or ane ee, e WA wee of the 


erty.” 

A vaſt body of eueren — for thelr 
age, their leawting,” and their powers of argument, 
hold the affirmative of this "Queſtion: At their 
| head; appear the whole band of STorcs; and the 
followers of So cRATES and Pl Aro of aneient times; 

and among the Moderns, the names of Suarez, 
Purrxnbokr, Hook, | Locks, (p)' CumBzR- 

LAND, BuxLEMAQUI,” VATTEL, Fe and 

above all, the ä br yr 0 | 

Theſe again are oppo another great body 
of authorities, which are no be well Ten to the 

reader; and which, however they may differ from 
them in the main points of their philoſophy, are not 

to be neglected totally, or without diſcrimination. 
The philoſophers I mean, are the PrxRHORLANSG, 
the ErIicuxkAxs, and the Scxyries of antiquity; 
the Diſciples of Hops, Spixds , Monraioxx, 


Des Cars of later days; and en others who. 
(z) On Genome 


are 


/ 


„aum 


are remembered within our own. age. We proceed 
to enquire into the difference between tbem. 
The opinions of the firſt mentioned clafs of writs 
ers are founded upon the following argument. 
Whatever is diſcoyered to be the practice of the 
whole, or nearly the whole of mankind, and to pro- 
ceed upon a certain known, general, and fixed prin» 
ciple, muſt be in conſequence of ſome law, Which 
may fairly be called the law of man's nature, (99 
_ Now there is an univerſal principle of action in 
the hearts of all mankind, which is to ſeek happineſs 
as ſocial and benevolent beings. eee 
This may be drawn from a review of the internal 
frame or conſtitution of man, which leads him, 
when unbiaſſed by his own particular intereſt, to 
wiſh the happineſs of a/ his fellow- creatures; to ap- 
prove of virtuous actions wherever he obſerves them, 
and to deteſt their oppoſite vices. This approbation, 
and deteſtation, are impoſed upon him by a certain 
internal, great, and regulating principle, called 
CoxsciEN OR or reflection; which, though his paſſi- 
ons may lead him oſten to rebel againſt its power, it 
is nevertheleſs impoſſible wholly io blind or to deſ- 
This great principle, adjuſting and correcting all 
iaward movements, ought to preſide over and go- 
vern them; It is the inſtrument by which man is to 
be ſhewn what his real nature leads him to; and ob- 
ligations to the practice of virtue deduced from this 
review of nature, © are to he conſidered as an ap- 
** peal to each particular perſon's heart and natural 
e conſcience; as the external ſenſes are appealed to 
* for the proof of things cognizable by them. And 
* thus, allowing the inward feeling Shame, a man 


(9) Grot. J. B. p- 1. 1. 1 2. Puffend. Is 6. 10. & 5 3 1 Bar- 
beyr. Pref. to Puffend. p. 14. Hooker Egcleſ, Pol. B. 1. See. 
$. Vattel. 1. 27, 38 | | 
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* car as little doubt whether it was given him to 
prevent his doing ſhameful actions, as whether his 
* eyes were given him to guide his ſteps.” (7) 

The truth of this opinion may alſo be drawn, 


from the compariſon of the nature of man as reſpect- 
ing (elf, and as reſpecting fociety; by which it will 


ſame kind of 


appear that there are gs real and t 


. * indications in human nature, that we are made for 


* ſociety and to do good to our fellow<reatures ; 
© £4 that we are intended to take care of our own 


„ Kfe and health and private good; and that the 


* ſame objections lie againſt the one, as againſt the 


„other, (s) For though crimes are often commit- 


ted againſt ſociety; ſo are they often committed 


_ againſt ourſelves, by intemperance and other exceſ- 


; and as there is really no ſuch thing as abſolute 


' ſelf hatred; fo there never was an inſtance of ill 
will, for its own Jake, againſt mankind, Moreover, 
our paſſions and affęctions, confidered merely as pri- 
vate by ourſelves ; are in fact, public paſſions and af. 


fe&ions alſo. Thus, the defire of eſteem from others; 


the love of ſaciety ; (conſidered at diſtin from the 


good of it;) and indignation againſt ſucceefsful Vice; 
theſe are public pallions ; relate to others; and lead 
us to regulate our behaviour ſo as to be of ſervice to 
our kind, And thus the general diſpoſition of our 


inward frame, is calculated to do good to our fel- 


lows, as well as to ourſelves ; and any thing contra. 
ry to this in either caſe, is not to be conſidered as le. 


(7) Butler's Second Serm. un Hum. Nat. Serms. p. 26, 29, 
28. Barbeyr. Pref. to Puffend. p. 4. II ne faut preſque pas 
ſortir de foi meme, ni conſulter, d autre maitre, que ſon pro 
Cœur. Burlemaqui goes fo far as to deduce Virtue and Juſtice 


from mere Sentiment and Taſte, which, ſays he, foreftal reaſon. 


Dieu a done jug? apropos employer auſſi cette voye & legard de 
la conduite morale de I'homme ; et cela en imprimant en nous, un 
ſentiment, un gout de Vertu & de Juſtice, qui previent en quelque 
ſorte le raiſonnement.— Du Droit Nat. 2, 3, 5, a 

(s) Butler's Firſt Serm. on Hum. Nat. P: 5 6. 
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gitimate, but as the effect of mere ungoverned paiſi. 
on. () b ff 


That this fort of ungoverned paſſion, (though ap- 
parently natural,) is in reality contrary to nature, is 
diſcoverable firſt; from an attention to the various 
meanings of the word Nature; and afterwards. by 
fixing the true one, which forms the ſubject of the 


ſpeculation. For it does not mean merely, any prin. 
eiple in man, without regard either to the kind or 
degree of it; (ſuch as the paſſion of anger or the af- 
fection of a Father for his children, which, may both 
be called natural :) neither does it mean merely thoſe 
paſſions which are ſtrongeſi in a man, (in other words 


His ruling paſſion,) which is often and juſtly enough 
put for the nature of ſome particular man; in which 
light nature may be vitious, as well as virtuous. (2) 
But it means, that reaſonable, reſlecting, nature, which 


reaches men to do that which SsLF demands of them, 


after a view of all its conſequences; by which it 
will never ſuffer them to prefer a mere momentary 


-: gratification; at the expence of futore deſtruction ; 
but ſomething that ſhall be gratification on the long 
run, all general conſequenees conſidered as much as 


they can be, which therefore ought to embrace the 


intereſts and the right of others 


This is the nature which is meant by the ſpeculaii- 


on; and in this point of view, what in common 
ſpeech may be allowed (though inaccurately) to be 


natural; may in the end turn out to be quite the re- 
verſe. Thus, though a brute ruſhing into a ſnare 


for the ſake of a bait, may be ſaid fairly enough to 


purſue. his nature; ſince it was natural for him to wifh 
for the bait, and it was not in his nature to foreſee 
the conſequences; Vet it is not ſo with man; who 


f being endowed with reaſon, and governed magiſte- 


t) Grot. D. J. B. P. Prolegom. 6, 7, 8, 9. 
3 Butler's Ser m. P. 33s 34. Ke. 
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Hally by the principle of reflection or ConScraneny, 


„ which without being conſulted; approves or dife © 


© approves of a thing, and renders man a law unto 
* himſelf,” (x) is bound to give up preſent gratifheas 
tion in order to avoid certain ruin; and ſhould he 


chance not to do this, ſuch an action is nevertheleſs 


evidently eee to ſuch a reaſonable nas 
ture; and therefo 

Tal #4 | | Rr 1) rd 23% n 
But as the natural paſſion to gratify ſelf-love upon 


the long run; (that is, the duty to avoid preſent 


pleaſure, for future preſervation,) would incline 
man to do this, however ſtrong his natural paſſion 
for pleaſute might be on the other ſide, and even al- 
though it abſorbed all others; it is evident that there 


is a difference between a REAI and REASONABLE . 


ſelf. love, and that which is only deceitſul; that is, 
mere paſſion which looks not to conſequences. This 
difference, not depending upon ſtrength, or degree, 
muſt be à difference in king; and as, if ſuch paſſion 


as has been defcribed, prevail over ſelſ. love, it is 
unnatural; (diſproportionate,) while if real ſelſ. love 


prevail over paſſion, it is natural; it is manifeſt- that 
the TRUE and RRASONABIE ſelf. love, is N e 
principle in nature to mere blind paſſion. Hence 
therefore, though it may be bornedown by it, it is not 


re in the ſtricteſt ſenſe, is wnnatu _ 


A + 1 


the leſs ſuperior in its nature on that account; and 


the power of paſſion muſt be conſidered as uſurpation 


only. in the ſame manner as in civil ſociety it ſomes 


times happens, that a rebel who is more powerful, 


uſurps the Government of a lawful Sovereign; who 
however is not the leſs a lawful Sovereign on that 
account; neither is power confidered as authority. ( 
As therefore the idea of a civil conſtitution im- 


Rae Serm p. 36, 3. 
( Butler. Serm. P · 39%, 40, 41. | "I's 


I 


under 


plies united ſtrength, and various ſubordinations, 
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under one head; namely, that of the Sovereign ; 
and if yon leave out the ſubordination, though all 
the members remain, yet the idea of civil govern- 
ment is deftroyed; fo reaſon, appetite, and paſſion, 
conſidered without connection or arrangement, do 
nat give the idea of human nature; but that nature 
conſiſts in a certain arrangement, or relation which 
all cheſe parts bear to one another; under which the 
paſſions or appetites, are to be conſidered as ſubord- 
nate to reaſon and conſcience. And as a civil govern- 
ment may be deſtroyed by a rebellion, the ſucceſs of 
which does not render tt legal; ſo alſo may the con- 
HMitution of nature; in both caſes, the nature of what 
_ be, remaining the fame, notwithſtanding 
1% ug PO) RS lie 
- "Hence, -exclufiue of revelation; Man is not a Cres · 
ture left by his maker to act at random, and live at 
large up to the extent of his natural power, as paſſi- 
on, or humour halt direct; but from bis make, con- 
Ritution, or nature, he is in the ſtricteſt, and moſt 
proper ſenſe, a law unto himſelf: he has the rule of 
right within, all' that is wanting is, that he honeſtly 
attend to it. () And therefore enquiries after any 
general rule by which our actions may be denominat- 
et good or evil, though in many reſpects they may 
be of ſervice, are of little with reſpeet to this; ſince 
any plain honeſt man before he engages in any courſe 

of action; if he only aſk himſelf whether what he 
is about to do is right or wrong; good or evil, will 
pe able to auſwer the queſtion agreeably to virtue 
* and truth, in almoſt any circumſtance.“ ( 


() Butler's Serm. 49: Barbeyr. Pref. to Puffend. 2. The laſt 
ments himſelf with ſaying, that the ſeience of morals may be 
quired /u/7u a un certain degre; though he adds par tou eu 
qui veuleat faire uſage de leur Raiſon, dans guelgus at gu ili. 
frouvent. | "9/4 2 IRE; 4 9.253350 
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Thus it is that the law of nature reſolves. 1delf at 
laſt into the law of (reaſon ; and hence it is called 
the dictate of right reaſon, pointing out that # 
thing is morally right, or morally wrong, aecord- 
« ing as it agrees or diſagrees with a reaſonable ſocial 
„ nature.” (3) Hence alſo, (if we muft have a 
rule) there is a certain order, or fitneſs of things, to 
the ſupport of which all actions, to be right, muſt 
ultimately tend, (c) which is called the Syſtem of 
the law of nature; and which like all other Syſtems, 
is a whole, made up of component parts, the ſeve- 
ral relations of which to one another, produce. the 
idea of what the ſyſtem itſelf is. In man this whole, 
or Syſtem, has for its parts, the appetites, ee 
and affections, and the principle of reſſetion or 
CoxsciEN OA, which compoſe his inward frame; 
the relations of which to one another confidered, 
produce the idea of what his in ward frame or eonſti- 
tution is, from which it appears plainly, that it 
is adapted to VirTus. (d) 1 7 Ee 
Laſtly, as this muſt be ati uxIvVIES4TL and u- 
TABLE law, or ceaſe, from the terms, to be the law 
of nature; every man whoever lived, whatever 
may be his ideas concerning the formation of 
© things; even ſhould he have the misfortune to be 
* an Atheiſt, is bound to obey it.” (e) 5 
Such is the argument of a great and-reſpeQable bo- 
dy of writers, who would prove a priori, from their 
5 K. of the reaſonable focial nature of man, that the 
law of that nature obliges him to the practice of vir- 
. | Fes SE; 4 +488. . - * 
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(+) Jus Naturale eſt dictatum rect rationis, inditans actui 
ieui, ex ejus convenientia, aut diſconvenientia, cum ipſa natura 
rationali ac fociali, ineſſe moralem turpitudinem, aut 
tem moralem, &e. GazoTt. D. J. B. P. 1. 1. 10. 1. Wh ll 
(e) See the 1 Nat. delineat. p. 128. 6th Edit. 25 | 
4) Butler's Pref, to Serm. p. 10, 11. f e 
(e) Elles (les loix naturelles) ſont certarnes, obligatoires, et 
laces pour tout homme raiſonnable; abffra&ion faite de toute 
| | autre 
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tue and morality, © aceording to the ideas: which 
are eommonly entertained of them” ſince in or- 
der that there may be no miſtake, as io the paflicula- 


duties which they enjoin under thoſe general terms, 
they go on to lay before us, the whole, ſcheme of of: 
fices which men who have been in the habit of culti- 
vating their reaſon to the utmoſt pitch of refinement, 
who have had all the advantages of civilization, and 


even of revelation, have agreed, aſter long and la- 


Thus, we are not only obliged in general terms, 
by the natural law, to do good, and avoid evil; to 
do as we would be done by; to cultivate juſtice, 
and to worſhip the Deity; but, coming to  particu- 
lars, we are to eonſider as crimes againſt. nature, 
Adultery, Theſt, Fornication, U. Falſehood, 
and every thing that is forbidden by the Decalogue : 
We are bound to avoid intemperance; to repair 

its. e | an any 


borious reſearch, to call moral. 


4 Fi. * 


diutre confideration gite celle de ſa nature ;, et quand 1 & es. 


| poſeroit dans ignorance totale d'un Dieu. — Il n'eſt done point 


Chomme,” qu'elles que ſoient ſees idtes, ſur Vorigine des thoſer, 


aut il meme le malheur detre Aru qui ne doivent fe ſoumettre 
aux loix de la nature, &c.—(Vattel Prælim. 8. 5. ip the notes) 


Tbis is in the ſame ſpirit wick Gzorzivs (Prolegom. 11.) 
Et h&c quidem que jam diximus, locum aliquem haberenc, 


- © etiamfi daremus, quod fine ſummo ſcelere dari nequit,” Mullum 


„ Deum, aut non eurari ab eo vegotia humana, & /; 
| ) Vide Suazzz De leg, ae deg Legiſlat. L. 2; C. 5. f. 
Nam ea que natural ratione . cognoſcuntur, in tripliei genere 
diſtingui poſſunt.—Quædam ſum prima principia generali mo- 
fum, ut ant ills, neſtum eſt taciendum, pravum viceadunr: 


Quod tibi fieri non vis, alteri ne feceris; de his nullum eſt dubi- 


um, pertinere ad legem naturalem— Alia ſunt prineipia, magis 
determinata et particularia: tamen etiam per fe nota ex terminis, 
ut Juſtitia eſt ſervanda; Deus eft colendus ; temperate vivendum 
eſt : et fimilia, de quibus etiam nulla eſt dubitatio, et a fortion 


N patebit ex dicendis. In tertio ordine ponichus conchifiones quit 


per evidentem illationem ex principlis naturalibus inferentur, et 
non niſi per diſcurſum „ 10w poffunt, inter quas, quæedam fa- 
cilius et a pluribus cognoſcuntur, ut Adulterium, 1 artum, et fi- 
milia, prava eſſe. Alia majori indigent diſeurſu, et non oy 
R . 0 1 * 
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any miſchief we may have cauſed to others; to be 
always ready to render any innocent ſervice that ano- 
ther may ſtand i need of; to keep our words 1nvio- 
lably; to avoid treachery ; to honour our Parents; 
and obey our Sovereign, ſo long as he does no- 
« thing contrary to the invatiable maxims of natural 
| © right, or to the divine law as revealed to men. (g) 
| All this, and much more, though they involve a 
3 number of points, many of which, as we ſhall pre- 
ſently ſhew, are neglected by ſome Nations upon 
; principle; and others depend on things, which are 
4 abſolutely pofitrve ; all this, it is contended; is en- 
, joined by nature, with the force of law, © becauſe 
- eit is written on the heart of man. ; 
D On the other fide of the queſtion; there have been 
„ many theories put forth, ſome of them eccentrie to 
5 a degree of abſurdity, others approachiog nearer to 
Ir a reaſonable b. bn all of them adverſe to this. 
y idea of moral obl 
ſyſtem, © drawn from the mere nature of things. 
Without goibg into the detail of theſe ſyſtems; 
and premiſing in the ſtrongeſt terms our juſt. horror, 


s) on at all; or that it is the nature of man to be wrous; 
1.) or that at leaſt he has no law to follow but bis on 


appetite ; premiſing this, I ſay, I ſhall endeavour to 
examine the force of the foregoing argument, as far 
as it has been ſuppoſed to be conclufive as to the 


ere point of our diſcuſſion ; which, it muſt be remem- 
, Dered, is fimply whether, © without the aid of a vifi- 
, * 1200 . » 57 

abi- ble divine 1nterpoſition,”- mere nature alone, can 
2719 . bt n 1 
inte, omnibus not, ut fornicationem eſſe 2 malam; Uſurant 
dum eſſe injuſtam; M. udacium nunquam ' poſſe honeſtari, et fimilia. 
toni Again. Nam præcepta Decalogi ſunt de für“ Nature, ut eſt 
que 1 apud omnes, et tameo.noh omnia continent principia 
,Q per e nota, ied ubique indigent diſcurſu, ut etiam eſt clarum- 
n fa- J. Sec. 6. ah 2 | 

et f () Barbeyr. Pref. to Puffend. P. 13. © 


igation, confined to on particular 


at thoſe of them which lay, that there is no obligati- 


albe⸗ Vor. 1. g D h point 
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point but the obligation upon ary the world, Id VA. 
* KIABLY to obſerve the samz moral duties. | 

Now it appears to me that the whole of the argu» 
ment on which the affirmative of this opinion is 
founded, is liable to one great and invincible objec. 
tion ; namely, that it does not ſuſſicientiy eſtabliſh the 
point, that the mere ſocial nature of man carries 
along with it uniformly, univerſally, and of ne. 
ceffity,” all that train of ſocia! duties, purſued 
throvgh all their ramifications, which compoſe the 
moral ſyſtem of particular claſſes of nations, and 
which have been attributed to al the world, with 
what juſtice, ought to have been more fully made 
dut by facts. 1 . 
That man is a focial or gregarious animal, no one 
will deny. That he cannot be this, and at the 


fame time ſeek as the end of his being, the deſtruction 


of thoſe with whom he aſſociates, is equally cleat. 
But it does not follow, (at leaſt not without ſome 
farther enquiry,) that becauſe he is /ocia/, be is 
bound to purſue one, definite, and certain ſet of aQions, 
43 the ſyſtems of natural morality would always 
have us — „„ SE, Ig) . 
It is of extreme conſequence to ſettle this in the 
beginning, becauſe the whole will depend upon it. 
If he really is thus bound; that is, if / man- 
kind have always thought it writ down in their 
duty, to purſue the common Goop in ene, particular 
manner; then, every thing that has been ſaid con- 
cerning the neceſſity of ſupporting the order and 
atneſs of things to produce a general ſocial hap- 
pineſs, will hold good. Ee DOTY 

But if he is nat thus bound; if it ſhould appear 
from yacT that the opinions of men concerning 
the manner of arriving at good, are ſo various, 
that although we may ſay which is the right one 
for ourſelves, we cannot determine for others; 
then, what has been ſaid concerning the diQate 

* 1 b 1 
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of right reaſon, pointing out that a thing is miotdl- 
ly right or morally wrong, from its agreement or 
Geese with a reaſonable ſocial nature, can 
be applied only to thoſe who concur in their 
ſentiments concerning good, and cannot be made 
binding 4 priori, upon thoſe who have ſentiments 
of an oppoſite nature. We wiſh it, however, to be 
underſtood that in reaſoning concerning moral agents, 
we do not mean to. take into the account, any 
of thoſe who confeſſedly give looſe to their paſſions 
at the expence of reaſon ;' but only thoſe who pur« 
ſue the courſe of life, and the habits and maxims 
eſcribed to them by their education, and their 
aws; of courſe, as far as we are able to collect᷑ it, w 
purſue their reaſon and judgment. 9 nks Wk 
Now, if it ſhould” turn out that al ſuch as theſe, 
do not uniformly and invariably act according to 
the ſame codes of duty; if many of them, (finding 
themſelves independent of all external motives of 
religion, or poſitive conventions, and able, from 
mere ſtrength, to ſhift for themſelves,) appear to 
be indifferent about the ' fitneſs of things in the 
ſenſe which is put upon it; or what is ſtill more 
conſequence, appear to have a fitneſs of things, as 
it were, peculiar to themſelves, in ſome caſes per- 
haps, the very oppoſite of the other ; if this ſhould 
be the caſe, I not ſee how it can be ſaid that 
the nature of man obliges the whole world to a& 
uniformly and immutably in one, particular and ded 
finite manner. | e | 
This enquiry into facts; in other words into the 
hiſtory of Man, in order to come at his nature ig 
theſe points, may appear unneceſſary to thoſe: who 
take their ideas of univerſal morality, ſolely from 
their own. And indeed I have ſometimes heard 
it aſſerted, that as the laws by which reaſon works 
are immutably the ſame ; whatever is made out by 
Se, D 2 5 reaſon 
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reaſon to be the law of nature, muſt be ſo 0 ce 
one, without any enquiry at all. SER 
If we take the matter u, little higher, we ſhal) 
however find that this is erroneous For although 
when our. nature is once aſcertained, reaſon may 
decide whether particular actions are enjoined by 
the law of nature or not; yet it is not reaſon alone, 
but reaſon and fad together, which muſt determine 
what our nature is, or what it is not. 
Of reaſon I have no other idea, than that it is the 
faculty of the mind which teaches us to draw eon- 
eluſions from ceitain premiſes. What the premiſes 
are themſelves, unleſs they again are to be. deduced 
by reaſon from others, it never will teach. 1 
Thus, although the heart ard the feelings once 
thoroughly known, reaſon. may point out the folly, 
or, in the language of the argument, the d:ſpropor- 
4:99. to nature, which is diſeoverable in the indul. 
gence of blind paſſion at the expence of ultimate 
prelervation; and may that way, as has been ably 
mewn, decide upon what is nature and what. 1s 
uſurpation: Although it may point out the rlity of 
gratitude, affection, and general benevolence; yet 
it cannot plant thoſe ſeelings in our boſoms. A man 


ceeannot force himſelf by reaſon, to be grateful, af. 


fectionate, or - benevolent, if he happens to have 
the. misfortune to be born without thoſe feelings. 
| Reaſcn at leaſt is ſo far from implanting. them, 
that the Srozes, who place all happineſs in wil, 
dom, which- ts the perfection. of reaſon, ſeemed to 
have for their object the abſolute eradication of pa- 
don agd afteQion...'. . ... W 

Keaſon, therefore, as was obſerved, although it 
will point out to us what ought to he our condudl, 
(our. nature being fairly underflood, will not of elf 
tell us what that nature is; and our knowledge 
in this reſpect, moſt be derived ſolely * 4 
| + | . Nn a | EN es, 
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ſenſes, from obſervation, experience, and matter 
- When - theſe have been conſulted, we come at 
what we muſt always poſſeſs ourſelves of, before 
reaſon can begin to work; namely, the PRRMtszs, 
the combination of which produces the concluſions 
drawn by reaſon; and if there ſhould happen to be a 
difference about theſe premiſes, the concluſions, even 
of reaſon, cannot be immutably the ſame. When how 
ever, they have been aſcertained ; then, and not till 
then may reaſon ſtep in and pronaunce upon the con- 
formity of any action to a general rule thus obtained. 
And this is the ſole meaning of our adding the ept- 
thet reaſonable ta nature; and of coupling, as wWe 
conſtantly do, the terms aus of reaſon, and lau 
nature, in the ſame phraſe. 1 oo oe 
This then being ſettled,” we are ſent to the Hiſtory 
of the actions of man, to. enquire What his nature 
is ; and if we ſhould diſcover that the tendeney to 
purſue, one, definite jet of actions, is not univerſal, or 
that the ideas of Good are not uniform; that is, 
if there ſhould be ſtrong, marked, and ample ex- 
ceptions to theſe points; the argument concerning a 
particular ſyſtem of morality for all mankind, en- 
joined by the Law of Nature, as far as it is drawn 
from the wnjverſality of ks reception, muſt be given 
Erhat a law of nalure, to be biading, muſt be 
ſhewa by the fact to be received by all man - 
kind, may I think be made out, (ſhould any 
doubt be entertàined upon it) from the following 
conſiderations. i e Þ 
Whoever has obſerved the various fenfes in which 
the word nature is uſed; whether applied to the 
whole univerſe, or only io the world called earth; 
ta the properties of all created: ſubſtance, ot only 
to particular diſtinct ſpecies of it, as living or in- 
znimate, being; or ſubdivided again into parti- 
. | cular 


— 
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cular parts of theſe, as vegetables, or ſtopes; brutiſh, 
or reaſonable animals; will nevertheleſs diſcoyer 
that it conſtantly means a whole, either abſolutely, 
or relatively; that is, if a Genus, the whole of that 
Genus; if only a Species, the whole of that Species. 
TPhus, the term Nature, when put by itſelf, means 
jnvariably the whole order of things; the 5 =» 
of the ancient philoſophers. („) When we talk of 
the” nature of matter, we mean all matter; When 
we talk of the nature of animals, we mean all ant- 
mals; when of the nature of human kind, we mean 
all human kind; and hence human nature is put for 
411 . | A xt l x | 0 | N 2 : * _ 
Even if we talk of the nature of particular diviſi- 
ons of men; ſuch as the Africans, the Tartars, or 
the Italians ; we ſhould mean the nature of all thi 
Africans, all the Tartars, all the Ttalians ; fo that if 
we were to ſay, that it was the nature of the Africans 
to be black; and many of them were to be white; 
or of the Tartars to fave no towns but to love a 
wandering life; and many of them found eſtabliſhed 
in cities; we ſhould, I believe, be judged by all 
men, even the moſt circumſcribed in their intellec- 
tual powers, to have given a very erroneous account 


of their nature. ſl! 

NaTuxE therefore, in this acceptation of it, is 
what the Logicians call the gs8tNcx of a thing; it 
3s that, without which the thing deſcribed, would 
not be what it is deſcribed, of courſe, it muſt com- 
prehend, and ſpread itſelf through every part of the 
thing. Thus, (to purſue our illuſtration) if an Indi. 
an who had never been out of the torrid Zone, (and 


Ain, vernal airs,” 1 
HBreathing the ſmell of field and grove, attune 
The trembling leaves, while UxIV INS ALE Pan, | 

Knit with the Graces and the Hours in dance, 


Led on the eternal Spring. Fur. Lift, IV. 265. 
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who therefore believed, that it was a law of nature 
for rivers to be perpetually in a fluid ſtate;) were to 
viſit a higher latitude, and to ſee the rivers gradually 
congealing by froſt ; he would be obliged on his re- 


return home to tell his brother Indians, that they had 
been wrong in their ideas concerning the law of na- 
ture with reſpe& to rivers. e 
Now to apply this (if the reader has not done it 
already) to the laws of nature as they concern hu- 
man kind; it will follow, that if theſe particular 
moral duties, ſuch as they have been detailed above, 
are not received as moral duties, all over, or nearly 
all over the world; no obligation can be made out 
from the heart, or the impulſes of the nature of man, 
by which, independent of external motives, (i) we 
are all of us bound to obſerve them; and as the In- 
dian traveller was forced in viſiting higher latitudes, 
to give up the idea of the law of nature concerning 
the invariability of the ſtate. of rivers ; ſo muſt a 
moral Wen e who argues for the obligation im · 
poſed by his ſyſtem, from the univerfality of the 
feelings and chfoofitiona on which the duties he en- 
joys are founded; be foreed to give this obligati- 
an, ſhould the fact of the univerſality, Be. fairly 
In this reſpe& therefore the rutes of philoſophi- 
ſing withwegard to morals, may be compared to the 
rules of philoſophifing in phyſics; by which it is laid 
downy- that the way of AnAaLYs18, ought ever 
to precede the method of ComrosrtION; which 
analyſis, eon ſiſta in making experiments .and-obſer- 
vations, and in drawing general concluſions from 
them by induction; and although the arguing from 
experiments and obſervations by induction, be no. 
demonſtration, of general concluſions; yet it is the: 


(i), Namely, of Religion, or the Givil Eo 


beſt 
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beſt way of arguing, vieh the nature of things al. 
mits o,; and may be looked upon as ſo much the 
ſtronger; by how much the induction is more gene- 
ral. And if no exception occur from phœnomenon, 
the concluſion may be pronounced generally. But 
if at any time afterwards, any exceptions ſhall occur 
from experiments; it may then be pronounced 
with ſuch exceptions:? ((j at ol 
Now IL own, I do not ſee why this reaſoning of 
the greateſt of all experimental Philoſophers; ſhould 
not hold good with-reſpe& to morals. And ſhould 
it do ſo, it will follow, chat if upon an analyſis 
of their modes of chinkiag, to be found in the hil. 
tory of mankind, there are any partieular ſets of 
actions which obtain univerſally: and uniform 
amongſt them as duties; thoſe duties may be fairly 
{aid to proceed. from the NaTURAL LAW. But if 
thoſe ſets of actions are found to be rejected by vaſt 
numbers of men; and not only chis, but that their 
oppoſites are ſubſlituted to hold their places equally 
as duties; why. then, the. concluſion is to be pro. 
nounced not generally, but with ſuch exceptions... 
Me might not hefitate even to affirm, that as what 
have been ſometimes ſuppoſed. to be the laws of na- 
ture as relative to phyſies, have been abſolutely 
overturned by a; long, uniform, and adverſe. ſet of 
experiments; fo, were the fact to happentthat men 
were found univerſally to purſue a conduct che very 
oppolite to that 1 in general they think them- 
ſelves obliged to adopt, the ſuppoſed natural law of 
mankind might alſo be ſaid to be overturned; ſo 
much does the diſcovery of what this natural law is, 
_ depend upon experiment, that is upon what actually 
is the general conduct of men. Always bowever 
provided, that ſuch an appoſite gonduct is adopt- 
kin compliance with the deliberate judgment of thoſe 


= 


(4) Vide Sir Ifazc Newton's Method of Philoſophiſing. Op: 
bes, P. 180. +> \ 1 ; * I9. 4 CS 4 | - 4 , 2 4 
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who purſue it and is not a mere violation in practice, 
of what is received and ſettled in theorxx. 
As therefore before the introduction of 
mental Philoſophy, abundance of Hypotheſes were 
often ſtarting forth, which whatever ingenuity they 
might evince before the fats were enquired into, 
were inſtantly put down and confuted by adverſe ex- 
periments ;. ſo it is very poſſible in morals, when 
men argue 4 priori, and aſſume things as fact, which 
may not be ſo, or not ſo in ſufficient univerſaliry, for 
the whole fabric which they build, whatever may 
be its beauty or magnificence, to fall with its ſounda- 
to [COHORT r - Aw 
Hence then it is we imagine, that the whole of 

this intereſting ſubject reſolves itſelf at laſt into the 
HISTORY OF MAN to that, and that oply can we 
refer, it is the ſole point to which the forces of the 
two contending opinions can be ſatisfactorily direc- 
ted ; it is the only iſſue, that can be fairly joined, fo 
as to produce a laſting conclufion. For in vain do 
we ue the matter through all the ſubtleties 6f 
intelle& ; in vain are the proſoundeſt metaphyſics 
made uſe of to prove any one thing concerning the 
nature of man, @ priori. Of that nature I can ob- 
tain no knowledge, except through the ſame chan- 
nels by which I become acquainted with the nature 
of any other animal; nor can I tell what it is that 
nature demands of man to do, except by enquiring 
what he has actually done 


Now, if e Wine: enquiry, we were to find, 
that mankind were like a multitude that ſer forth to 

attain the ſummit of a difheult mountain; and many 
paths preſenting themſelves, that they all of them, 
or nearly all, took the ſame path; we might then 
with tolerable juſtaeſs be led to believe, that they 
were impelled to it by ſome deſtiny, or law. But 
if, on che contrary,.. no extemal influence. ariſing 
to deter them from all but one, the ſact ad u- 
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proved to be that they often fell into different 
tracts; we ſhould have no inducement to believe 
that only one of the various paths was the Tight one. 
And no advice being given, no reward held out, no 
puniſhment threatened ; in ſhort being under no 
jofluence, other than the appearance which the paths 
might wear to bias their judgment; we could not 
reaſonably imagine that it was a crime to enter into 
any one of them, more than another. en 
Wben eee A oe was once choſen, _ that 
a deliberate and firm belief that it was a Tight one, 

| 3. though in ene it ſhould lead 3 la- 
byriaths and quagmires, the ſet of travellers that pur. 
ſued it would be bound to do ſo until they diſcover- 
ed their error; and thus, though there were as ma- 
ny different ſets of travellers as there were pathe, 
each ſet would be under equal obligation, in their 
own minds, to continue their courſeQ. 15 
The biſtory of the mind of man will probably 
upon examination appear to conform to this allegort- 
eal account of it. Some great principles may no 
doubt be found in ſuch univerſal ſtability, that they 
may very fairly be faid to form the Law of Man's 
Nature; as the defire of happineſs ; the purſuit of 
good; and the rejection of evil; and ſubordinate to 
theſe, the wiſh to ſupport the intereſts of our country 
or families; for without theſe, the nature of things in 
theſe points, would indeed be deſtroyed. But when we 
come to the particular detail of the manner in which 
we can beſt arrive at theſe great objects, we muſt give 
up the tation and even the hope of univerfalt- 
ty; for whether we take ſavage or civilized life, it 
will be found that the ſcience of morals, which 
every one would have to be ſo certain, has been, 
when diueſted of the viſible and proiecting hand of the 
Almighty, capable of almoſt as much diverſity: of 
opinion, as there has been diverſity of feeling and 
ſentiment in different claſſes'of men. "= 


I mean, 


of thoſe even who have been remarkab 
ſubtlety of their underſtanding ; many of them em- 


I I mean not (as before obſerved) to draw any con- 

cluſions from the example of thoſe men who con, 

an indulgence of paſſion at the expence of reaſon; 

but of thoſe only who think they are acti 1 
e 


nent for gravity, and ſome of. them tor ſuperior: Mf 


Thus Canxnzaps, reaſoning upon the, obligati- 
ons of morality, aſſerted that there was really. no 
ſuch thing as a law of nature; no. ſuch thing as Jus- 
TICE ;. but that every thing that appeared uſeful, was 
thereby E 3 8 Cage Weed 
ound the confutation. of chis, u e dĩſpofiti 
= of man towards ſuch. a mg ſociety as Is 
ſuppoſed by the argument we. are canyallng ; unt, 
ſays he, qualiſcungue, Jed treuguille ; (1) which trans 
quil ſtate, whether it is uz#ver/ally puched upon to 
be the happy one, it is obvious can only be de- 
termined by an enquiry into the fact. e te 
The celebrated Hons again, as is well known, 
queſtions this laſt opinion in the moſt direct 
when he ſays the very nature of man leads him to 
war with his fellows. _ Eexcuzus made all happi- 
neſs to conſiſt in pleaſure, either mental or 
real; without any great; ſecurity for the rights, of 
others which might ſtand in the way of it. Ani, 
srirrys confined: it to ſenſual. pleaſure; and the 
STo1cs baniſhed all pleaſure whatſoever, by endea- 
vouring to render the mind, what it.certaioly is. 3 
7 


an abſolute blank with reſpect to the aſſectious; 

if pain could not be ſubmitted to, their only reſource 
was in ſelf-muxder, (+) The Cyntcs, from pripci- 
A B. P. Proloxgom, 6. 3 : 4 
be nner — vi. . Nr en inkl 87 — * 
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44 
ple, threw off all appearance of decency, and per. 
formed the moſt immodeſt and diſguſting offices of 
nature, in publie, upon the ſole idea that it was na- 
ture that had 'enjoined them. Ihe Sczrries and 
| followers of AxcustLays doubted of every thing; 
refuſing to decide that any one thing was ſtrictly vir. 
tuous or vicious; doing away by fuch tenets, the 
whole advantage of Moral Philoſophy. (2) PLATo, 
indeed contended-for the dignity of human kind, 
and a refinement of friendſhip approaching to chime. 
rical 3 but Anis ror rx at leaſt confined it to the 
handful of men called Greeks; when he laid it down 
that ftrangers were meant by nature to be their 
Slaves, and accordingly, that it was allowable to 
make them ſo wherever they could find them. The 
Romans, all wiſe as me in the natural law, 
ſeemed to have had this Dogma in view, in allowing 
by their Digeſt, the reduction to captivity of all 
thoſe between whom and themlelves chere was na 
treaty. (0) * e F 
They were equally faulty in maxims that regard- 
ed their private lives; of Which their filthy and de- 
pra ving cuſtom of leuding cheir wives to one ano- 
ther, (a habit which it ſhould ſeem is as revolting to 
nature as any, and expreſzly forbidden by the writets 
on natural law,) is a ſagelenr proof. Nor did this 
exiſt when Rome was the receptacle of ſavage ban- 
ditti; but when ſhe was the abode of the Arts, of 
Stateſmen, and of Orators. (p) - A neighbouring na- 
tion who boaſt themſelves ſtill more wife than the 
Romans, ſeemed to go as far as they did in this 
point, when they paſſed the licentious law by which 


(*) See Stanley's Hiſt, of Philoſaph. tit. Diog. & Arces. 

(% Vide infr. Chap. VI. 15 e e in 
(p) Cuts lent his wiſe to Hortenſius (ſhe being then big with 
child) but a few years before the Auguſtan Age. The latter, as 
s well known, was an orator of the firſt rank, and a very accom- 
Pliſhed man. 9 | 
5 married 
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and depart as they pleaſe. 
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married perſons might be divoreed, without aſſigning 


any reaſon, but the mere perſevering determination 


of either of the parties; a kind of marriage whieb, 
. I confeſs, I cannot diſtinguiſh from that of a Lion 


and Lioneſs in the woods, who copulate together 


The AcvyeT1an laws gave a ſanction to. Inceſt. 
By the ATHENIAN, a man might marry his Siſter 
by the Father's ſide; and if a woman was an heireſs, 
ſhe, was bound to marry her next of kin If alſo her 


huſband was old aud impotent, ſhe was permitted to 
cobabit with his neareſt relation! and this was a 
law of the far famed Solo. () In the ſame ſpirit 


with this, the Incas of Peru. could only# marry. their 
ſiſters, if they had avy ; if not, their neareft relati- 
on. (r) A Tartar, upon the death of his father, 
married all his Wives, except his Mother; (s) and 
marriages with Siſters were permitted among. them, 
and was ſometimes even a duty, although fornication 
was puniſhed with death. (2) hs F 

If 'this kind of inceſtuous marriage however is 
not unnatural, (which has been held by ſome;) (u) 
others, which have been expreſsly condemned as 
ſuch, (w): have alſo. met the ſanction of very exten- 
five and even | wiſe nations. ATTILA married his 
Daughter, in mere compliance with the Scr- 
THIAN cuſtoms; and the Macr of the Perſians, fol- 
lowing the laws of ZoRoasTER, not only allowed 
the marriages of Parents and Children, but enjoin- 
ed that che members of their own body could only 
be taken from the offspring of ſuch a commerce. - * 
And hov is it that men have been known to treat 
their Children; not in a burſt of paſſion, d:ſproportt- 


(%) Potter's Antiq. 1. 170. | 

0 Picart. 3 Relig. 5. 20g, IE 

) Rubruquis Voy. ap Hackluyc. r. 99. | 
< Carpiois Trav. * 1. 4 ens ac TILE 
Won GR (w) Id. 2. 5. 12. 2: 
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oziate to a reaſonable cool ſelf love, but upon a dalibe- 
rate principle of doing what they thought was good. 
The LaczDEmoNTans, in order to enfure a hardy 


race of men, deſtroyed all their infants that appeatr-- 


ed infirm; nor were parents allowed to rear them, 
even if inclined to do it. The new born children 
were carried before certain Judges called Triers, who 
xf they appeared likely to thrive, gave orders for 
their preſervation; if not, they were thrown into a 
deep Cave of Mount Taygetus. (x) The ſame prac- 


rice of expoſing children was nearly univerfal over 


Greece, the Thebans being praiſed by Xlian for be- 
ing the only people in the country, by whom the 
cuſtom was prohibited. ()) By the Laws alſo of the 
Twelve Tables, the Romans were even commanded 
to deſtroy thoſe of their offspring who were eminent- 
ly deformed. Pater, inſignem ad deformitatem, 
puerum cito necato.” (2 

Nearer to our own times is the ſtill exiſting cuſtom 
of the CI xESRH; nor is it an excuſe, but rather an ag- 
gravation to ſay, that neceſſity legitimates the prac- 
rice ; fince the riches and the wiſdom of CHINA are 
the boaſt of the world, and the nec complained 
of muſt be owing, not to the want of food; but the 
improper diſtribution of it. 3 Sag 


In the thirteenth century, BaxToLvs, the moſt 
famous Civihan of his time, and therefore the moſt 


likely to underſtand the law of nature, contended 
gravely that the Emperor of GERMANY was the Em- 
peror of the World; and DaxTz, another Civilian, 
aſſigned a reaſon for it, founded no doubt on the na- 
tural law, fince he ſuppoſed it to be fo, becauſe it 
was for their good. Both antient and modern na- 
tions, and the wiſeſt men amongſt them, have con- 
curred in juſtifying the Slavery, not merely of per- 


() Potter Antiq. 2. 333. | | ”) Elian. 2. 05 
(2) Mem. des Inſeriptions. 12. 78. Wy 
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ſons who may be ſuppoſed to have forfeired their li- 
berty; = en not even ſeen the 
light : For this they do when they aſſert, that as 


children of female Slaves muſt be Slaues alſo. 

Laſtly, the Legiſlators of twenty-five millions of 
men in Fxaxcx, affirmed, that it was Nature that 
had pointed out the trite bounds of their Empire to 
. be theSza and the RIxE; and accordingly twen- 

five millions of men wage bloody war, in part, to 
[pdt this moſt natural propoſition. All theſe ab- 
ſurdities, theſe hortors, and this injuſtice, |are _ 
ed, not as the temporary and avowed rebellion of the 
paſſions againſt reaſon; but as the dictates,” to thoſe 


| WH who beld them, of reaſon herſelf. Nor were they 
. the maxims, or rule of conduct of inſane, or wicked 


. individuals; but moſt of them, as we ſee, are drawn 


Schvols of Sages, and the lives of Heroes. (a? 

Thus much for the idea of civilized men and na- 
tions upon this ſubject. Were we now to go into 
the detail of the practices of others, who have never 


great height; we ſhould contemplate that frightful 
picture of deformed humanity, which has induced ma- 
ny to believe that man is really meant by nature to 


been obſerved, is farther from our opinion. 
The examination however of the accounts of ſa. 


1 
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been ſometimes ſuppoſed one of the moſt certain me- 


really is. Men, it is contended, are ſo much the 


(2) Thoſe who would go deep into this hiſtory of opi 


may read the latter part of Barbeyrac's Pref. and conſul Stan- 
ley's Hiſt, of Philoſ. and Bruck, Lia Philoſoph. . 


ons | 0 


children muſt follow the lot of their mothers, 'the 


from immenſe and important Empires; from the 


been in the habit of cultivating their reaſon, to any 


be even a vicious being; than which nothing, as has 


thods by which we may diſcover what our nature 


Slaves of habit and prejudice, that it is very difficult 


vage life is pri 27 wat wer. ſubject, becauſe it has 
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for them to reaſon upon things with that freedom; 
and as it were, nakedneſs..of mind, which truth de- 
mands ſor its certain developement. And hence ma- 
ny philoſophers, in their reſearches upon this ſubject, 
have preferred the leſſons drawn from the opinions 
and cuſtoms of men, who approach neareſt to the 
rude ſtate of nature, to the more ſplendid, but leſs 
certain documents which are preſented by a cultivat- 
ed State of Society. Hence alſo aroſe the Theory 
of the State of Nature itſelf, which many have ima- 
gined, in order the better to ſer before us the deduc- 
tions of their opinions. Lets ah aw 6.3 
If however, as we have contended, it is Face 
which muſt determine all theſe points; we muſt pay 
no regard to the mere theorzes of what man would do 
in this ftate : but coofine ourſelves to what he is 
known to have done, in thoſe circumſtances in which 
he has aQuelly been viewed. | _ 
But ſhould we do this, the ſavage ſtate is the moſt 
_ unfortunate of all others which writers could lay 
hold of in order to ſupport their opinions concerning 
the natural oblication upon all men to purſue any par- 
_ ticular ſyſtem of morals ;- face it is notorious that 
there is no rule ſo ſacred among mankind, (if by 
mankind we mean cibilized people,) no duty fo ve- 
nerable, no conduct ſo beautiful, as not to be reject- 
ed almoſt invariably by Savage Nations, and their 
very oppoſite ſubſtituted in their places. 
T7: was held by Suarzz, (b) that all the crimes of 
the Decalogue, are crimes againſt the law of nature. 
I There is hardly one of them, chat is not practiſed, 
and that almoſt invariably, by thoſe who approach 
_ neareſt to what is called 4 of nature. They bave 
a variety of Gods, and ſet up graven images; of the 
holineſs of the ſeventh day, they can have nb idea; 
i they honour their fathers and mothers, they do it 


(3) Ur Sup. "TI 
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at leaſt in a way which fills civilized people with hor- 

ror : ſiace they knock them on the head, or feed up- 

on their bodies and entrails, (than which it would ap- 

pear nothing can be more revolting to nature.) (c 

Their murders, their thefts, their adulteries, (attend- 

ed ſometimes with circumſtances of horror,) (a) and. 
| 2 | he OE 


ee 7 Ig 

(+) The Tartars, ſays Hackluyh, have ane ar t 
miſerable kind of cuſtom, “ for when anie man's father deceaſ-_ 
eth, he affembleth all his kindred, and they eat hin.” ( 7 4 
ages 1. 59.) The people of Tiber uſed'ro earthe carcaſes of their* 
parents, not from want, but that for pity's Lake; they might 
make no other ſepulchre for them chan theirown bowels; (Id. I, 
116.) and even ſo late as 1233, W to make drinking 
cups of their ſkulls. (Ib.) The Africans are ſaid to have fed 
conſtantly on the dead bodies of their friends; (Dapper ap- Fi- 
cart, 4. 40.) and the Floridans, che Mexicans, and the Caribs 
dund the bones of their relations to powder, and. drank them. 
Us 133- 14m. 466.) The Iſlanders of S:catera, when their 
jends are dying, do not wait their laſt moments, but bury em 
alive. (Id. 4. 50.) To this head may alla be e the noted 
. 
bodies, and of many people on the itinent, 
N when a huſband or wiſe dies, it is a point of ho- 
nour for the ſurvivor to be buried with the corpſe. The inha- 
bitarits of were not content to deſtroy their old men, or 
ſuch as not work, but carried them regularly to a public 
market, and fold them to the Anthrops 15 "ax 136. b 
(d) Among the Banians, an extenfive ſect that . them 
ſelves through all the provinces of India, (Broughton's Hiſt. off 
Relig. Voc. Ban.) the Huſband poſſeſſed his Wits only the firſt 

ight, and afterwards all his Brothers alternately. to the ſeventh, 
it there were ſo many, during the ſeven nights after; and the. 
huſband could not claim his wife excluſively from his brothers, 
but ſhe and her iſſue were common to them all. (Picart. Cerem. 
Rel. 4. 149.) The Moguls kept their Women in common; both 
Mothers and Daughters upon principle. (Id. 4. 364.) And che 
like cuſtom, is recorded by Czlar to have had place among our 
anceſtors in Britain. U ores habent deni duodenique inter e 
„communes, & maxime fratres cum ſoronbus, et parentes cum 
« liberis;“ Kr. (De Bell. Gall. I. 5.) So alſo the Otahietans, 
among whom, ia addition to the almoſt univerſal licentiouſneſs of 
the women, there exiſted a horrid Society or, Club, in Which all 
the women were not only common to all the men, but the ahild- 

xn were deſtroyed as ſoon as born. (Cook's Voyages.) 


Vox. I. E | their 


$0. OBLIGATION OF NATURAL LAW. 


their covetouſneſs of ather mens goods, are too ut. 
verlally known to need much amplification. 

It is held that the law of nature obliges men to 
reſpett each others property. The time Was, and is, 
when amongſt vaſt nations of men, to plunder, not 


from one another, but from all the reſt of the World, 


was conſidered as the higheſt duty, and ſucceſs that 
3 the higheſt praiſe. (e 
It is held, that parents are to proteQ and cheriſh 


their children. Numerous are the inſtances, Where 
children are expoſed, or fold to ſlavery, or Foy | 


y put to death, and even eaten by their 
without that neceſſity, which Eh can * . lew⸗ 
blance of a 8 r it. 0 1 


2 


9 Mary nations a: LL to ui by ihe plly of Tris 
ers 


who pals throug them to other. countries, as Arabs, 
and many of the Tandy: + oy Malays are — all pirates; 
and ſo formerly (nor-were they aſhamed of it) were ſeveral na- 
tions of antiquity ; 'Thucydides obſerving that among the ancient 


Greeks to be aſked whether a people were pirates, was not to re- 


proach them. The Solitary Indian who was met by Captain 
Cook in Duſky Bayin New Zealand, being preſented with hatch- 


ets, 8 afked what he would do with 3 ſaid he would go and 


kill 19 Voyage.) The king of Benin, in Africa, upon 
aſcending the throne, maſſacres 0% 75 of his ſubjects in honour 
of his Can” (Picart. 4. 470.) The Guaget, a people of the 
- ſame country, when they go to war, elect an 

ral, who at a ſacrifice is preſented with 2 hatchet, with 12 * ay 


Wn. à you 
. ed un niverſal war: but we ſhall have oc 


caſion to obſerve theſe points more particular] Ly in the hiſtory of 
the Law of Nations. 


roof of ot proweſs to be expected from him, he is 12 
do that is brought to him at a blow. (14 4.474) | 


Among the Mexicans, if a Mother died while 941 


and in Madagaſcar if in child-bed, the child was put to des 


in order to reve Its being an orphan. ( icart. 3. 176, 4. 510. j 
ere i 1 5 born child refuſed the breatt, it 


In Bengal, 
was expoſed a mt ; day upon a. tree in the woods, to the mercy 


of the Crows and Inſects, and taken down in the Ay If it 


Mill refuſed, it was expoſed a ſecond . and if it refuſed a third 


time, it was thrown into the cot 8 I. 182 
ters, thinking many of ihm 
2 Y . 


The Korgſbite na their d 


conſeerate a Gene- 
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It is ſaid, that Usvay is forbidden by this law; 
Yet nearly the whole World, cericur in the praCtic 
of demanding intereſt for money, and the virtuous 
Bxvrus himſelf, ſo celebrated for givn 6 1 7 5 
his own, was one of the moſt Uſurers of his 
It is held, that nations ſhould do as little barm'as 

ble to one another in war, confiſtent with their 
mutual intereſts. Yet who ſhall reconcile this with 
the horrid cuſtom ſo prevalent among Savages, of 
eating priſoners out of revenge; nay of refining their 
taſte on this point, and taking pains in the prepara- 
tion, in order to render the repaſt more 'exquiſite? 
(2) N — n nd . 


a nuiſance; and when the mothers were in labour, they wert 
carried down to a grave fide, where if the child was a female, ſhe 
was inftantly buried alive. (Picart. 6. 111. confirmed by Po- 
coke.) The inhabitants of Caucaſus, made a trade of their 
children, and take many wives for the exprefs'purpoſe of prb- 
ducing | for the market; in the ſame manner as if they were ca. 
(Chardin's Trav. ap Harris. 1. 865:) The Amazons are ſaid to 
have mutilated their male infants as ſgon as born, in order to pre- 
vent their being formidable to them. And to this head may be 
fairly referred the Y. cuſtom ſo familiar with our one 
of emaſculating children for the purpoſes of Jealouſy la the a/, 
and of amuſement in Zaly ; which latter is ſtill more unnatural, 
ſince the preſervation of a wife's chaſtity is of more conſequence, . 
than the gratification of a mere paſſion for muſic. © 
(S) The ancient Cannibals of Irland are faid to have confi 
dered the poſteriors of boys, and the breaſts of women as the 
daintieſt diſh. (Speed. 167.) The Bratilians would not eat their 
niſoners till they were fat, and of a certain age; and if any one, 
ined to the laughter houſe, was lean, he was carefully fatten- 
ed. During the interval, (probably with a view to bring him 
ſooner into good plight) he was allowed every fort of 2 
and even « woman for his companion; who ſo far put on the ap- 
rance of a wife, that when he was actually butchered, f 
wled and wept as if ſhe had loft her beſt friend; but when he 
was cut up, ſhe partook of the feaſt with her countrymen. © (Fi- 
cart, 3. 183.) The Antis, a people of South America, cut their 
priſoners p while alive ; and the women, ſmearing their 
. blood, gave them their children to ſuck. (Id. 


E 2 | N. 
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IIt is aſſerted, that the law of nature obliges us ty 
obey our Sovereign, ſo long as he does nothing con- 
trary to natural right. What that natural right exact. 
Jy is, has puzzled, or at leaſt divided, all the ſages 
who have inveſtigated it— Thus, when the FRENen 
wiſhed to overthrow their old conſtitution, the 
Foundation for their power to do ſo, was ſought for 

in an account which they drew up, of the rights of 


man. When they overthrew their new conſtitution, 


they found they had been wrong in this account; and 
they therefore employed another ſet of Sages, to 
draw up a ſecond; not to mention che ſpreading and 
mot pernicious opinion, that becauſe the people are, 
(what no one can contradict,) the fountain of all 
power, the people may therefore deſtroy the govern- 
ment which they themſelves erect, as oſten as they 
pleaſe, and merely becauſe they pleaſe. TVs 

It is aſſerted by one ſet of writers, that we are 
bound in ALL, whatſoever, to ſpeak the truth. 
By another, it is however permitted to deceive, 
| hs a man aſks for information for a bad purpoſe; 
as in the caſe of a mad or paſſionate man, who aſks 

you where his enemy is, in order to deſtroy him. 
And thus, concerning all, or almoſt all theſe du- 
ties, which it is ſuppoſed are enjoined with ſo much 
. certainty and plainneſs by the law of nature, there 
„ is a wide difference in the opinions, and a ſtill great- 
er difference in the delzberate practices of mankind; 
from the uniformity of which practices alone, they 

can be ſaid to be univerſally binding. ie 

What then are we now to think of thoſe momen- 
tous propoſitions-of the profound Bur TIR andothers, 
which could they be made out with unfverſaly and 
th, would moſt undoubtedly decide the whole 


* 
* 


2 I mean that the perception or principle of 
Cons cizxcenx, is ſufficient to point out to à man, 
the moral good or evil which attends every part of 
bis condutt; that obligations to the practice of vi- 


2 © 
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tue, drawn from a review of our nature, are really 
no more * than appeals to every man's heart, or na. 


tural conſcience, in the ſame manner as the external 


ſenſes are appealed to for the proof of things cogni- 
zable by them; And that if any plain honeſt man, 
before he engages in any action, were to aſk himſelf 
whether what he is about to do, is right or wrong, 
e he would be able to anſwer the. queſtion agreeable 
to virtue and truth in almoſt any eireumſtance.”” “ 
That there is ſuch a perception as.CoNngernNcE,, 
and ſuch a feeling as SHame, cannot be denied; but 
may we not from what has juſt been related, affirm, 
with ſome degree of reaſon, that they are mutable,. 
and vary with the varying ideas of man concerning. - 
what is duty; that they are made to depend upon the. 
prejudices of his education, or at leaft cannot be diſ- 
tinguiſned from them, and therefore that they are the 
mere compunction which he feels for having done. 
ſomething which-ſhocks thoſe prejudices ? of courſe, 
that they cannot go the length of forcing ALL man- 
kind to the obſervance of one particular ſet of morals, 
which, it cannot be too often' remembered, is the, 
ſole. queſtion ? () te oe e e 
In this point of view therefore, the queſtion con- 
cerning Conſcience and Shame, (as they are ſuppoſed 
to enjoin a particular ſcheme of duty,) reſolves itſelf 
into, and indeed becomes, that other celebrated 
queſtion of the Moral Senſe, or the Innate know - 
ledge of right and wrong; concerning the exiſtence, 


(b) They who contenting themſelves wich ſuperficial. and 
tranſient views, deduce the difference between good and evil from 
the common ſemſe of mankind, and certain principles that are born. 
with us, 2 the matter upon a very infirm ſoot. For it is much 
to be ſuſpected that there are no ſuch innate maxims as. they pre- 
tend, but that the impreſſions of education are miſtaken for them; 
and be ſide that the ſentiments of mankind are n ſo uniform and 
conſtant, as that we may ſafely truſt ſuch an important 5 ai 
don upon them. —Wollaſies, Relig. of Nat. p. 23, 6th Edit. 


of 
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of which, it is known that men of the firſt Abilities 
and Judgment have doubted. 
Into this celebrated enquiry, it is not my intention 
to enter, fince it would . 1 6 A vain expence of 
time when ſo many perſons of learning competent tg 
ſettle it, (if it could be ſettled,) have failed in draw. 
ing any abſolute concluſion upon it. 
It will perhaps however be at leaſt ſafe to conclude 
with an author of deſerved reputation for knowledge 
in the ſcience of morals, Either that there exif 
* no ſuch inſtincts as compoſe what is called the Mo. 
. ral Senſe, or that they are n6t now to be diftin- 
* guiſhed from prejudices ' and fabi n on which ac, 
count, they cannot be depended upon in moral 
46 Fal ie, Should this concluſion be neareſt 
the truth, the upholders of the natural law, as far 
it concerns one certain ſet of actions for the whole 
world,” muſt loſe the ſupport which they wiſh to de. 
rive from this. principle ; which indeed, could it be 
ſatisfactorily made out, would preclude the neceflity 
of every, fort of enquiry * the ſubject | 
7 the whole then, if we conſider mankind as 
totally independent of the cantroul of civil iuſtitu- 
tions, and deſtitute' of thoſe ineſtimable advantages 
concerning. the 1atentions and providence” of the 
Dz1Ty, Which his goodneſs has revealed to us; it 
would appear that the law of nature, as far as the 
particular ramifications of morality are- concerned, 
is like the moral ſenſe itſelf; That is, either it does 
not exiſt at all, or it is ſo confounded with our pre- 
judices, and habits, and peculiar ideas of happineſs; 
and ſo variouſly made up, according to. the various 
caſts of thought, and the varying perceptions of man, 
that with reſpeQ io the obligation in the Univerſe to 
purſue the farijcular dutics which it is faid to enjoin, 


dd Baley's Mar: Phil, B. 1. ch. 5. 
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nothing cer lam can be ſafsfaBorily laid down ebf 
cerning it. n F511 | 


It is in vain chat we are referred to Reaſbh, as ca- 

pable, from its immutability, of giving us one cer- 

tain and never failing rates which we may arrive 
E 


at the binding principle. We have alread) . ; 


ed, that althoùbgh the laws by which . reaſon wor! 


are immutable, yet unleſs the premiſes are ſettled,” no- 
thing can be made out by them; and if the forego- 


ing account of the actions of man when left to bim. 
ſelf, is thought ſufficient to prove him a being whoſe 


nature cannot be diſcovered, with any great degre 


of certainty; to impel him ery to the obſerv- 
low that the 


ance of one certain Syſtem ; it will 
laws of reaſon themſelves will not enable us to make 
out the point, apy more than ConscIgnce, or the 
mere conſultation of our hearts and feelings; the 
great proof of which is to be diſcovered, in that 
multiplicity of difcordant theories, (all of them 
equally attempted io be wade out by reaſon) Which 
has already been laid before the reader. (&)  :- 
And this may alſo ſerve as an anſwer to very many 
triumphant affertions that have been made.concern- 
ing the power of reaſon ; which can-only be aſcribed 
io the miſtake of thoſe WhO make them, in not ſee. 
ing that even for Reasox to diſcover any truth, it is 
owes "ow the trath-of the oremifs thanls be al. 
ay P *r e iet 

| n when Bux TIM Adur affirms as 


be does, ({). that many reaſonings and cuſtoms which 


-, « 


5 & proprement parler, la Loi Naturelle, mais feulement 
un moien de la cohnoitre, fi nous le mettons en uſage, comme i} 
taut. Now who is tb anſwer for what is comme Are Mon- 
aigne goes into the other extreme, (Effais, I. 2 ch. 12.) And 
Wollafton conſeſſes that in this talk concerning right maſon, room! 
is left for many diſputes and oppo/ite right reaſons, and nothing 
can be ſettled while every one pretends = his reaſon is right, — 
Yelig. of Nat. p. 23. a „ | | 

(!) Burlemaq. Du. D. Nat. 2. C. 8. 


00 Puffend. 2. 3-20. das the following paſſage, La Rais 
nelt pa 
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tions from the right rule; he does not conſider that 
thoſe very reaſonings aud cuſtoms muſt be conſulted, 
in order to aſcertain what the right rule is. 


- BaRBEYRAC falls into the ſame miſtake; though 


he aſſumes a more. regular appearance of argument, 
when be ſays that particular tribes of men may be 
compared to the ſervants of -a maſter going a journey, 
who leaves certain orders with thoſe. ſervants, eaſy 


to be underſtood and to be executed, but which * 


do not obey. In which caſe, ſays he, they may 
terwards fall into great diſorders from the want of 
conſulting them, and although they may have ever 
good wiſh to do what is right, ſtill they are not leſ 
ſiadle to be blamed, nor leſs worthy of puniſhment 
upon his return. (ni). In this illuſtration the point in 
queſtion is aſſumed. Since the difficulty is to diſco- 
ver what. the orders of our maſter: may mean, even 
after having conſulted. them; and the very circum- 
ſtance of our confuſion proves that they may be miſ- 
- underſtood, It is equally aſſumed by bim in another 
place, where he ſays that men of underſtanding have 
abuſed their leiſure and talents, in broaching doubrful 


points. (=), 


po ö Hitherto we have viewed the nature of man apart 
from all conſiderations of religion whatſoe ver; not 
merely from thoſe revelations which God in his boun- 
| iy has beſtowed upon the world; but thoſe" general 
entiments of a deity, which compoſe what Leads 
monly called natural religion... 
2 _ * reaſon to do m ; fince two of 
the weightieſt writers upon our ſubject have ſuppoſed, 
chat all the duties, the obligation of which we are 
Examining, are commanded hy the law of nature, 
and are therefore binding upon ALL men, even 
(m)- Barbeyr. Pref. to Puffend. p. 114. * y buy A 
e Barbeyr, Pref, to Puſſend. p. 17. eee 
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though they ſhould be impious enough to deny the 
very exiſtence of a deity. (o ꝛꝛ 20,9, 
4 Fart nerd. however preſent themſelves: 
now for diſcuſſion. The difficulty, not to = impoſ- 


| ſibility, of deriving any particular ſyſtem of morals, 
| (obligatory upon 4 LL) from natural. feelings alone, of 


the dictates of reaſon occupied merely in avalyfing 
thoſe feelings; has induced the greater number of 
writers to wave the point of a tt, want of religion, 
and to admit that the idea of a Deity muſt enter into 
the compoſition of the law of nature, in order to 
render it binding: Tbus it is confeſſed, that howe- 
ver clear the dictates: of reaſon may appear, there is 
no obligation upon man to comply with them, with- * 
out having recourſe to ſomething higher: (75 
An important and very reaſonable theory is there- 
ſore ſet out, (the effect etimes of moſ profound 
deductions,) by which it is held, that the obligation 
in queſtion 5 from God himſelf; who in quality 
of Creator and Conductor of human nature, preſcribes 
to man with authority, the obſervance of the law. 

) Being the author, it is ſaid, of nature and rea- 

n, whatever is commanded or forbidden by him; 
not that he is ſuppoſed ab initio to have revealed 
himſelf ſenfibly to the world, or to have pronounced 


184 N . 1 i h: 4 8 rent 27 204 il 
(2) Vide ut fup. Vatte] Proſim. Bee. 7. & Groctius, D. J. B. P. 
rolegom. 11 l 75 
þ) Cependant pour donner force de loi aux maximes de la 
miſon que nous avons etablies, il faut, comme je Bai dit, wows 
ſer ici up principe plus releve, En effet, quoique leur utilize ſoit 
de la dernire Evidence, cette confideration ſeul, ne ſervit pas af- 
ſez forte pour convaincre l homme qu'il eſt dais une ni6ceſſi:s in- 
diſpenſable ds les partiquer, toutes les fois qu -l voudroit renoncer | 
aux avantages qui reyiennent de leur obſervation, ou qu il eroi- 
Toit avoir en main, des mojens plus propres à avancer ſes intéréts. 
(oy Barbeyrac's Puffend J. 2, ch. 3. Sec. 20,) Again, Sans la 
vinits, on ne voit rien qui "impoſe un neceffits indiſpenſable 
dlagir, ou de ne pas agir d'une certiine maniere Pref, 23. 4 
{q) Il faut done neceffairement poſer pour prineipe, que obi. 
ganion de la loi naturelle vient te Bun ume, &c. Id. Ib. 
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certain things to be good and others to be bad, and 
to have commanded the one and forbidden the other, 
in the declared quality beg ; but merely, 
and by inference, as the author and governor of na- 
wre. (r) All this is made manifeſt, they affixm, by 
reaſon alone; and not only this, but the end he pro- 
poſed to hunſelf in the creation of the world 1s: de. 
moaſtrated, through the ſame medium, to be his own 
 Groky, as well as the happineſs of men; which 
glory they go on to ſay, conſiſts in manifeſting his 
perfections, his power, his goodneſs, his wiſdom 
and his juſtice. () Thus there is no occaſion; fora 
particular RxvAEATIOxN to enforce the law; ſince it 


is indifferent whether God clothes himſelf in a hu 


man form, and pronouuces it with his on mouth; 
or makes uſe of the intervention of ſome inſpired 
perſon; or merely contents himſelf with diſcover- 
ing bis will in the ſimple precepts of right reaſon.” 


& Grotius (D. J. B. P. 1. 1. 10. 1.) makes Natural law 
to tlow from God as the Autor Nature; and this ſentiment was 
hroached Tong before him by Svarzz in the follow ing paſſages: 
Ergo fine dubio, Deus Affector, et quaſi Doctor legis paturalis. 
Non tamen inde” ſequizur, ut fit A quia Naturæ, 
non indicat Deum ut preecipientem; ſed indicat quid in ſe bonum 
et malum, ficut viſio talis objecti, indicat illud W ni- 
grum. — eee, Dei, Auctoreta, mm 
men ut Legiſlatorem; ergo conſendum erit de lege naturali. De 
Log: ac Ded Legiſlat. 85 c. 6; Sec. 2. 17 90 15 
Again. Legem naturalem omnino poſitam eſſe in divino impe- 
rio,” vel prohibitione, procedente à voluntute dei, ut Autore et 
Gubernatore, &. Id; See gi | RAI 
See alſo the whole of Caps 6. 1. 2. of Suarez, Where he con- 
Kam che queſtion An lex naturalis, ſit vere lex divina præcep- 
tiva! g | | 
() La fin que Dieu $'eft propoſte par rapport à ſes Creatures, 
et en particulier par rapport à l'homme, ne peut etre, d'un cotł 
que ſu Gloire, et de Vautre, que la perfection er le bonheur de ſes 
creatures, autant que leur Nature ou leur Conſtitution les en 
rend capables. Ces deux vues ſi dignes du Creiteur, ſe combinent, 
et fe rèuniſſent parfaĩtment. Car la Gloire de Dieu conſiſte à ma- 
niſeſter ſes bean Sa -Purſſarice, 8a Bong, Su Sageſſe et Sa 
Juſtice —+Burlem. Du D. Nat. eee 
„ Nay 
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) Nay farther, although alt the world thoylit hor. 
12 1 io nals our theſe precepts, Al, it is held, 
1 all the world are not the leſs bound to obſerve 

m. (yr 6d 1 NA. 5 vl 3 2 ME . 0 ny | 

To 1 2 reaſoning however, (if it is mes t to go 
the length of obliging 2/7 mankind. to the obſer. 
ance of one particular ſet of moral 7 0 the 
ſame arguments are x ard as Were applied 10 
the theory of an uniformity of perceptions and 
feelings. —PFor if the fad actually is, that mankind 
do not agree in all theſe particular deductions ref. 
pecting natural religion,” it cannot be expected that, 
the obligation derived from that religion to obey 
one part cular moral ſyſtem, is to be unter 
And 1 àm fice to own, that what is afſened, is 


above my comprehenſion, that although theſe de- 
ductions àre not to be made out by every one, ſtill, 
that evety one is bound to act as if they were. For it 
is thus ſuppoſed jn. the ſame breath, that religion is 
only to be made out by xeaſon 3, and yet that if it is 
not ſo made out, it mall ſtill exiſt in all ĩts authority. 
That there is ſuch a thing as religion, diſtindt 
from RzVELATION, few indeed can venture to dif... 
believe. That all, or nearly all perſons. have: 
thought ae of it, is too plainly againſt experience 
to need much proof.—Yet it ſhould be demonſtrated 
that all, or nemly all, have had the ſame ideas of it; 
before any uſe. can be made of it to ſhew that the 
obligation upon all to obſerve one particular and 
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certain ſet of duties, can he derived from it. 


(!) Puffend. I. 2. C. 3. Sec. 2. 93838 0 
4 que qu'une Loi pour avoir force dobliger, doivg 
neceſſairement et notifice ceux qui d nt du.L6pilaceur ; 
& que tout le monde de ſoit pas capable de decouvrir le veritable 
ſondement des loix naturelles, et la liaiſon neceſſaire tu'elles ont. 
avec la 1 . 2 e ra. a zement , dea 

rincipes de la raiſon : bn laiſſen gas pour cela d obiger tous 
&c. Puſſend. Ib. es | 


3 
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Now 


ſtrate o ourſelves, the abſurdities of all religious 
notions oppoſite to our own. That demonſtration 
will have. the effe&t of producing obligation upon 
1g; but can never impoſe. an obligation upon others 
who do not, or can not ſee the force of it; and 
ſhould others, ſetting out from different premiſes, 
arrĩve at different or oppoſite concluſions ; there 
will be an equal obligation upon im, to the per. 
formance of things directly oppoſite to what we 
conceive it a duty to practice ourſeFves. In vain 
therefore is it ſaid, or demonſtrated ever ſo plainly, 
to their own ſatisfactions by particular men, that 
there can be but one notion of a Deity, if ſuch a 
Nei of their being ſeveral notions of it, to the 
whole of mankind;. fince (according to our old ob- 
ſervation) it is ſac alone which muſt determine that 
point. Speaking accurately, we may fairly ſay that 
among ChRISTIANS, or perſons. who ſee elemen- 
tary things in the ſame point of view, there muſt be 
a conformity; but whether that -conformity muſt be 
univerſal, among all, mankind, whether Chriſtians or 
not, we can only determine by analyſis, (if I may 
ſo fay,) that is, imply by examining the fact, We- 
ther Men univerſally; ſee elementary things in the 


ſame point of view. (W) KOT 
Thoſe who have made this examination, are not to 
be told the immenſe diverſity. of ſentiment to be 
found upon this moſt intereſting ſubject: and whe- 
ther we take. the uniform, difference between ſavage 
and civilized. life; or the difference between the 
notions of civilized men themſelves; we ſhall find 
there is nothing ſo diſtant from conformity, as the 
opinions which we ſhall there be able to diſcover. 


\ {w) It is the ſame argument with that which holds the neceſ- 
premiſes, in order for Reaſun'to, work 


The 


firy for an uniformity o 
in one and the ſame manner. 


1 


3 88 


actions whic 
| lute commands of a Deity, of whom he is known 


The naked and ſolitary Indian, who bad beheld 
and reverenced the courſe of the Sun and Moon; 
had trembled at the lightning, and liſtened fearfully 
to the ſtorm; though he might be convinced there 
was ſome Power in the univerſe far ſuperior to his 
own, could hardly arrive at thoſe concluſions con- 
cerning the intentions, the bounty and the fu ſtice of 
providence, which are pan I the argument 
to flow from nature alone; for leſs: would he, or 
does he imagine; that he is bound to obſerve thoſe 
, men call moral, by the abſo- 


to have had ſuch groteſque, and oſten fuch horrid 
Now according to the whole tenor of the forego- 
ing arguments, we ſay it is fair to ſuppoſe that un- 
CIVILIZED; as well -as civIIIzRD nations believe 
the religious notions which infpire them, to be the 
dictates of their nature; and although ciVI LIZ RD 
reaſon ſhould demonſtrate, ever fo much to its own: 
ſatisfaction, that 'UNc1vitized minds are wr 
their ideas; yet unleſs the latter agree that 
are wrong, nothing ſatisfactory can be determined. 
The atrocities and diſguſting practices that every 
where take place under the notion of religion, among 
nations that are held to be uNcrVII E ED, are too 
notorious to need much defcant, oo 
It is ſufficient to. obſerve, that if religion diſtin 
from Revelation, is ſuppoſed to enforce the duties of 
brotherly love; of - univerſal philanthrophy; the 
preſervation'of our -lives; and the general peace, - 
and good order of mankind ; it is well known that 
the religion of men in certain fituations, has almoſt 
uniformly produced the very reverſe of all theſe: 
The neceſſity of dying violent deaths in battle; (x) 


) The religious duty of all the Scandipavian Anceſtors, 
hogs paradiſe could only be obtained by ſuch means. Vide 
« Chap. vii, RO ng 


hearts were torn out of their bodies and offe 
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or upon the tombs of relatives or maſters; (y) the 

immolation of captives and ſtrangers to Gods known, 
and unknown; the ſlavghter of fellow-creatures to 
the means of friends; the offering of our very chil- 
dren, and that in a manner the moſt horrid and bar. 
barous (2); the moſt ſhameleſs violations of decen. 
"1 e — 0 ey; 


() The cuſtom of the Indian Widows already taken notice 
of: Of the Inhabitants of Agag, in Africa, the wives of -whoſe 
king are all forced to poiſon themſelves upon his death. (Picart, 
Cerem. Relig. 4. 495.) of the Floridans who buried Slaves with 
their Maſters. Id. 3. 133. and of great variety of others, -particy. 
larly the African Nations, as is well known. [$0009 
() The Macaraguans, the Mexicans, the Peruvians and For- 
maoſans, ſaerificed all their priſoners of war. (Picart. $ 147. 
168. 4. 173.) At Campeachy the Spaniards, when they viſited i, 
found Idols of horrid thapes, and near them ſeveral dend bodies 
newly ſacrificed (Cong. of Mex.) The antient Marcellois uſed 
even to pamper their victims for a whole year, in order to fatten 
them before they ſacrificed them. (Pic. 3. 148.) The Inhabitants 
of Tanchuth had a Goddeſs whom they called Manipa, who had 
nine heads, and to whoſe honour, on certain days 1 a 
Rout young man uſed to ſally forth into the ſtreets and kill every 
one he met, and their bleeding bodies were immediately borne an 
offering to this terrible deity. - Ariſtomenes, . the Meſſenian, 
ſacrificed three hundred Spartans together, with their king Theo- 
pompus, to Jupiter of Ithome. The bloody facrifice made by 
Achilles to the manes of Patroclus, muſt be well remembered: 
Even the wiſe Themiſtoeles offered ſacrifice of Perfian Captive 
to obtain ſucceſs againſt that nation. The Carthaginians it is 
well known. uſed to offer their Children to Saturn, by placing 
them on the hands of the Idol, which by being inclined down- 
wards let them roll into a burning furnace below. Bacchus 
had an altar in Arcadia, upon which young Damſels were beaten 
to death. The Mexicans adored an Idol made of all the ſeeds of 
the earth, kneaded with the blood of young children, - whoſe 
| as an acceptable 
gift to the Idol thus made. (Pic. 3. 147.) They had alſo x God- 
deſs called Tori, whoſe abſurd hiſtory is, that ſhe-was deifyed by 
their great God Vitaliputali, who made them firſt demand her of 
her father as Queen; ſhe was then put to death, and flayed, 25d 
a young man. covered with her ſkin, and thus being tranſlated 
from Earth to Heaven, demanded the eruelleſt ſacrifices ; namely, 
human Creatures. (Conq. of Mex.) When the corn 9 * 
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cy; (a) are the,charaReriſtic barbarities of the Pa · 
It is ſaid however, that theſe are either  degene- 


racies and corruptions of our reaſon ; or the notions 
of men who have never improved their faculties by 
the advantage of civilization, which if they had 
cage ** affirmed they would have thought as 
we do: t 1255 . LR 


ſpring among theſe le, they ſacrificed a boy and a girl to 
Tales. the God of a W. ters. When it was two feet high, 
four children; when they entered the great lake on a feſtival, 4 
boy and a girl were drowned in honour of it; (Pie 3. 164.) 
and when they went to war, five boys and as many girls, three 
years old, were offered to their God Quitzalcoalt. (Brought. 
voc. Quitzaleoalt.) In theſe cruel ſacrifices of children, , 
were imitated by their neighhours the Perwvrans., - (Pie. 3. 188.) 
and the ſame cuſtom was purſued by the Formo/ans, who believed 
that the fouls of the wicked aſſed into Demons, whom they 
were bound to implore with (Frifice and ſupplication, the-' for- 
mer of which conſiſted often of Infants. (Helen of Fortnos. 
ch. v. 17.) The Oſtiacs, a ſet of Tartars, — 5 what 
they called the old Man of Oby, to whom when they went a 
fiſhing they offered prayers for ſucceſs i but if they failed, they 
ſtripped him nak wiper him, and threw him into the 
dirt as an old, impotent, deſpicable God. (Brought. voc. Oby.) 
(a) The Prieſteſſes of Formoſa, after devout prayer, uſed to 
ſtrip themſelves naked on the top of the Pagoda, and put on the 
moſt laſcivious geſtures, in order the better to allure their Gods to 
hear them. (Pic, 4. 270. 2238 Hiſt. of Relig, voc. Juibas.) 
The Houames, a religious ſect of the Arabi after prayert in 
their tents at night. uſed to cohabit-in the dark with the firſt 
perſon they met, Whether father, mother, brother or fiſter. 
(Ricaut. Hiſt. of Ott. Emp. and Thevenot's Travels.) The 
Moabites and Midionites, le ſar from a ſtate of TY 
were reproached wath — the famous Idol Baal - **. 
(io whom even Solomon ereted an Altar,) in a manner ſo diſ- 
guſting eo quod diſtendebant coram eo foramen ** podicis, & 
ſtercus offerebant,” (Broughton. voc. Baal. Pheg.) 72 
(5) Dira-t-on que ce fuſſent la des loix du Droit des Gene, 
qui obligaſſent veritablement les Nations ? II faut plutdt les re- 
garder comme des pratiques, barbares, bont toute Nation juſte et 
ben polick; doit.s'abſtenir (Burlemaq. Du D. Nat. 2. 6. 8.) 
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For a moment let it be fo," and the point we 

labour at is therefore accompliſhed. For when we 

talk of the world we ſhall then only mean the cw. 

zzed world; and not only that, but the world civil. 

ized after our own ideas; ſince many of the exam. 

ples quoted, are taken from nations comparativel 

advanced in improvement. Thus, a difference is 

made between two parts of mankind; and what we 

held is found to be true, that it was an inaccuracy to 

fay the laws in queſtion © as far as they related toa 

particular ſyſtem,” were binding upon arr. 

1 But I fear we cannot ſtop here, ſince even if we 

confine ourſelves to what we call CIvIIIZ ED life; 

we ſhall find as much diverſity in the opinions of 

men who have dedicated their lives to the cultiva- 

tion of their reaſon and the ſtudy of mankind by 

travel and meditation, as between the notions of 

ſavagiſm and refinemet. 

The learned reader is not to be told the various | 
ablurdities, the imaginary viſions, and the ſome- 

times impious opinions, that have been ſent abroad 

under the form of Theories of Religion, by all | 

thoſe who have lived, 'or hve without the benefit of 

FF§²“uBf..̃ !.! 7 OOO OM, 

One ſet of the antient Philoſophers, believed the 

world to have been formed by the Gods after much 

labour. Another by the ſortuitous concourſe” of 

atoms. The one truſted in a certain providence, 

that was always at work for the protection of the 

wiſe : The other, that the Gods, F there were any, 
ve themſelves no trouble about mankind, but 
uſied themſelves ſolely with their own pleaſures. 

A third ſet, upheld, the doctrine of neceſſity and 

predeſtination, which. renders. all care about our 

actions uſeleſs. A fourth conceived the tranſmigr- 

tion of ſouls; and almoſt all concurred in a plurs- 

ty of deities, the licentiouſneſs of whoſe manner, 

and whoſe violent aud human paſſions, muſt have 
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zenerated ideas of them, which it is not more abſurd 
to imagine of an all wiſe and juſt Deity, than the 
would be incapable of producing any good eſſe 
upon morals. . | „ 

Whole tribes have been known, as well civil- 
ized as uncivilized, to bave no idea of God or Re- 
ligion at all ; as the Inhabitants of Soldania in Bra- 
zil; of Boranda, and the Caribbee Iflands, and 
the great Se& calling themſelyes by way of diſtinc- 
tion the Learned among the Chineſe ; a circumſtance 
much dwelt upon by Mr. Locke, to prove the non- 
exiſtence of Innate ideas, (c) In the Empire of 
Japan there is a religion called the Sinto Religion, 
the followers of which, place their whole happineſs 
in preſent and ſenſual enjoyments, (d) The Turlu- | 

ins, an infamous Sect of the fourteenth century in MO 
rance, ſeemed to imitate the conduct of the antient 
Ir yori in holding that they ought not to be aſhamed ' 

Prey in the performance. of what was enjoin- 
ed by nature : they alſo taught that they were arriv- 
ed at a ſtate of perfection, and were freed from all 
1 to divine law. (e) 5 la 


portion of mankind believe in a principle 
of 8 in a prineiple of evil. (/ f 25 ö 
The firſt imagine every thing is for the beſt; the 
laſt that we are born to be miſerable. The Egyp- 
tians (a. cultivated people) worſhipped almoſt as 


(e) EM. on Hum. Und. B. 1. ch 4. Sec. 8. It is right however 
to mention that modern diſcoveries affirm the Litrrali of China 
to be Theiſts. e | "Lo ouGig 

(4) — . voe. Sintoiſts. 

(e Zee E ral. ch. LY - . 7 

% The doctrine taught by the Manichæans; (Bayle voe. 
Manes) —and the Magi of the Perſians; the latter of * whom 
characterized the two principles under their famous . Gods Oro- 
maſdes and Arimanius. (Broughton. Hiſt. of Relig, voc. Magi.) | 
Oromaſdes was ſuppoſed to have created the- other, merely 
cauſe, having no one to oppoſe him, he could acquire no glory. 
(ld. voc. Arim.) : | | 
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many Gods as there were Animals. Many other 
nations of Africa pay Divine Adorations to Ser- 
pents; many of them to the Devil. The Perſians 
worſhipped Fire, the Egyptians Water. (g) 
In hormſa.it is thought contrary to religion, and 
the law of nature, for women to bear children 
before fix and thirty. Yet they are abſurdly allowed 
to marry, and if they prove pregnant they apply to 
a prieſteſs who violently brings uy the foetus. (ö) 
The Armenians worſhipped a Goddeſs called Anais, 
to whom the daughters of the greateſt men of the 
Country were dedicated,' who as the greateſt honour 
they could pay to her, proſtituted themſelves to all 
thoſe who.came to offer ſacrifice ; after which they 
were eagerly courted in marriage as having acquired 
extraordinary ſanity. (i) The Mozdarians, a Sect 
of the Mahometans, held the impious doctrine that 
God could even be a liar and unjuſt ; () And the 
_ Chriſtians themſelves, whenever they have depart. 
ed from the plain precepts of the Goſpel, have de- 
generated into doctrines equally abſurd, and fatal to 
morality. Thus, the Priſci//ianiſts in the fourth 
century, held the principle of Evil with the Mani 
chaans, and that it was lawful to take falſe oaths in 


(8) The God of their Waters was Canopus, concerning whom 
à ridiculous legend is extant. The Chaldæans upholding the 
ſuperiority of their God Fire above all other Gods, the proof 
of which they deduced from uniform power of fire to deſtroy 
every thing thrown into it; an Ægyptian Prieſt made an Idol of 
Canopus with a large earthen belly pierced full of holes, which 
were ſtopped with wax, and the Image filled with water, A 
conteſt with the God of the Chaldeans was demanded the Image: 
was thrown into the fire, which as it melted the-wax; let out the 
water and was extinguiſhetl, to the great triumph of Canopus, 

' whoſe fame was inftantly bruited through all the adjacent coun- 
tries. (Soidas voc. Kc n -& Picart, 3. 231. | 

(4) Picart. 4. 276. 7. | 

„ Brought. Hiſt. of Relig, voc. Anaitis. 


. 45) Id. voc. Moadar. ASL 
Tupport 
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ſupport of our intereſts. (/) The Oglites, in the ſe- 
cond century, - imagined Chriſt to have been the 
Serpent that tempted Eve, and therefore paid adora- 
tions to a Serpent in adminiſtering the ſacrament, as 
well as to Seven Dæmons whom they were reproach- 
ed with worſhipping. (m) The Gnoſtrcs (ihe very 
etymology of whoſe name ſignifies en/ightened,) de- 
nied the world to come; held the two principles 
of good and evil, and a difference, between God and 
the Creator of the world. (n) The Simoniaus, the 
followers of Magus, denied the reſurrection of the 
body, and with the N and Nicolaitans allow- 
ed the promiſcuous ule of women. | 1 
Laſtly, within our own view, the Legiſlators of 
millions in a neighbouring nation, when they reſolv- 
ed to carry the dictates of reaſon with reſpect, to 
religion ee their ideas of them as far as 


he they would go; ended in aboliſhing all notions of a 
It- future life, or of a divine moral Agent. I hey did 
le- the firſt, by votiug that Death was an eternal ſleep ; 
to by which they renounced the immorrality of the ſoul : 


They did the laſt, by voting that nature alone 


ni- ſhould be the object of theit worſhip, by which 
; in wy” renounced thetr allegiance to any fort of Deity 
at all, g | 
hom And thus, under the notion of religion taught by- 
Nor nature and reaſon, (and even after we have received 
"io the light of the Goſpel, if we degenerate from it,) 
ol-of here is nothing fo abſurd, ſo uncouth, or ſo wicked, 
hich as not to find ſupport ſome where in the world, 
$a either in the civilized or uncivilized part of it. 
. And hence my Lord Shafſ6tury, at the ſame time 


opus, I that he contends very ſttenuouſſy for natural virtue 


(1) Priſcillian was ordained u biſhop (of Avila) and became 
formidable. (Baron. Ann. 381.) ; | | 
( Brought. voc. Oph. | * 
% Id. voc. Gnoſt. 3 

F 2 as 


es OBLIGATION OF NATURAL LAW. 


as forming part of our Syſtem, is obliged to own 


that a Falſe religion wherein the character of the 
Deity is evil, will make EviL to be confidered as 
Goop. (% However clearly thetefore we may be 
able to demonſtrate the truth of our own ſyſtem, 
upon principles even drawn from natural law, the 
force of which is evident to us; 1 cannot conceive 
| how it can follow, if thoſe principles are not allow. 
ed by all the world, that all the world ſhall te 
bound to ſubmit io them as if they were. Natural 
religion therefore can do. as little towards enforcing 
220 NY upon ALL, 10 purſue one particular 
ſyſtem of conduct, as natural feelings or conſcience; 
ſince neither the one nor the other prevail in ſuffici. 
ent univerſality, to warrant the aſſertion that the 
whole world are bound by them in the ſame way. 
We may therefore not unreaſonably make uſe of 
the ſame argument againſt NAT uRAL Religion, dil. 
tint from REvELATION; as that which has been 
uſed againſt NATURAL Mokratity, diſtin from 
natural religion, Some of our antagoniſts themſelves 
allow that morality without religion 1s nothing but a 
houſe built upon the ſand ; (p) and are forced to own 
the inefficacy of Pagan religion, when with an anti- 
ent father of the Church, they complain that it made 
an illegitimate ſeparation between morals and. divine 
worſhip ; between mere miniſters of ceremonies, 
and the teachers of wiſdom, (9 ö ou 
Now then, let any man fet himſelf to examine 
what may be meant by that which. is uſually call 
ed Mok AIs, if confidered as independent of reveal. 
ed religion; and he will probably find, that it does 


(e) Inquiry concerning Virtue. 11. 
* (7) Mais faites les plus beau Syſteme du Monde, fi la Religion 
n-y-entre pour rien, ce ne ſera guerres, pour ainfi dire, quure 
orale Speculative, vous baterez ſur le Sable, —Barbeyr, Prel. 
to Puffend. 23. £48 the 9 4 
* 2 Id. Ib. 
not 


not mean merely one certain mode of action, as 
practiſed by particular men; but any ſet of actions, 
which any claſs of men may chuſe to deviſe, pro- 
vided they do not take their riſe from licentiouſneſs, 
or abſolute will, or caprice; but from regular prin- 
ciples, followed up by 1 So that even though 
one claſs of men ſhould be able to prove to them- 
ſelves, that the principles aſſumed by another claſs. ' 
are falſe ; yet if they cannot prove it to the ſatisfacti 
on of the latter, the latter are not the leſs bound to 
continue to obſerve them. 
8 And this will be evident to any one who conſiders 
the original meaning of the term morals, or Moxzs; 
which is nothing more nor leſs than Cusrou, PRAc- 
iN TICE, ACTION ; proceeding upon ſome þnown rule 
he or inſtitute. (7) | 


J. The Inſtitute itſelf is indeed unrvEeR8ALLY ins 
of tended to produce the happineſs, or in other. words, 
1 the Goop of thole who purſue it; becauſe the hiſto- 
e 


ry of man proves to us, that he propoſes happineſs or 
good, as the end of all bis Conſtitutions ; but what 
the character of the Inſtitute ſhall be; that is, 
« what particular actions ſhall be forbidden, aud 


wn what enjoined” ; will depend upon the varying ideas 
Nu. of happineſs, or good, ia thoſe that form it.— That 
ade happineſs is the ſame thing as what is fo well known 
ine under the name of the Summum Bo vum; and it 
ies, has been well defined to be, © a thing which is deſir- 
5 able; not for ſomething elſe, but for itſelf; that is, 
nne it is the end to obtain which, every thing that is 
all- * done or commanded, is but as the means. The 
eal- * Sportſman believes there is good in the chace 
loes the man of Galety in his intrigue ; even the 
* Glutton in his meal. We may juſtly aſk of 
%% WY dcheſe, why they purſue ſuch things? but if they | 
ve WY © anſwer, they purſue them becauſe they are Goop; 


(r) Geſner. Theſ. Ling. Rom, vec. Mores. | 
Th | beit 
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are very different from one another, we ip 
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ve it would be folly to aſk them farther, why they 
+ purſue what is Goop? It would feem then, the 


< grand queſtion was, what was Goo? For whe. 
< ther it be the intr gue; or the chace, or the meal, 
< may be fairly queſtioned, ſince men in each in- 
* {tance are tar from being agreed.” (s) 

Such is the opinion of a writer, of no ſmall fame 
for clearneſs of intellect; and upon the fuppofition that 
his opinion is juſt, we may carry the principle it con. 
tains, from individuals to Nations; and although we 
may diſcover that the end propoſed by the laws, 
maxims, and cuſtoms, of different races of people 
| be 
warranted in obſerving that all of them while inde- 
pendent of one binding Religion, are equally Moral, 
ſo long as they bona. fide believe that GooD is their 
end. Hence therefore, the morality of any particu- 
lar ſet of actions is not impugned, becauſe they are 
objects of horror and deteſtation to people Porte 
another ſet; and thoſe of mankind who have not 
had the advantage of one common religion, or ore 
common code of laws, to preſcribe to them with 
AUTHORITY ; may, and do often tear one another 


to pieces, equally and alike upon principle, and the 


urluit of what, abſtractedly conſidered, is r16nr, 
For RIGHT in general terms, to uſe the language 
of one of the moſt ſenſible expounders of the Sci. 
ence before us, © is nothing more than conformity 
“ to the rule we go by, whatever that-rule may 
e oe: 

VIX Tur,“ ſays another reſpeQable authority, 
« is the conformity to a rule of life, directing the 
actions of ail rational creatures with reſpect to 
< each other's happineſs; to which conformity eve- 
< ry one is in all caſes obliged ??? (4) But granting, 


(J Harris Hermes. p. 297. 3d Edit. 
) Payley Mor. Fhil. B. 2. ch. 1. 
10 Bp. Law's Pref. to King on the Orig. of Evil. 
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what cannot be denied, the obligation to conform to 
the rule once eſtabliſhed ; ſtill, what the rule ſhall be, 
f is left unſettled ; and the obligation upon all, to ob- 
' ſerve one particular conduR, remains floating in as 
| much uncertainty as ever. For we cannot too gften 
obſerve, that the conteſt all the way through, is not 
ſo much to determine how obligation to obey a par- 


; ticular code is produced; as to ſhew that there may 
] be various codes, according to the varying ideas of 
8 men; a poſition which ſeems to be allowed in ano- 
ther work, by the laſt mentioned author himſelf, 
0 when after having taken notice of the diſparity be- 
% tween the abilities, tempers, opportunities, ſituati- 
25 ons in the world, or governments under which they 
F live, which is to be found in different men; he em- 
Eh phatically adds, To. ſpeak therefore of one, fired, 
* 0 immutable, and univerſal law. of nature, is framing. 
e an imaginary ſcheme without the leaſt foundation 
' in the nature of things, directly contrary to the- 
*. preſent order of the WnoTE CREKATIOR.“ (w),  - 


(w Confiderat. on the Theor, of Religion, p. 4. 15 Vinus 
ſays Archdeacon Paley, ** is the doing good to mankind. in obe- 
+ dience to the will of God and for the ſake of everlaſting 5 


the pineſs. Mor. Phil. B. 1. ch. 7.) This definition is thoroug 

7 ly ſound, But the hope of everlaſting happineſs can be made 
out with certainty, only by ee ee Nor can there be 

ak any other motive from 9 alone, ſufficient to oblige us to vir- 


tue, ul we not be inclined to it, unleſs it were thewn, (which 
never has been done,) that virtue is not only the beſt means of © 
obtaibing Happineſs, but is in fact the ſame thing with it. The 
definition is no where incompatible with our Syſtem, and in part. 
ſupports it. | $5 be, 


CHAP. 
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Anp thus from any thing we have yet ſeen, net. 
ther natural Conscitncs, nor even RETIGIOx, 
confidered a-part from Reveriartion, are able to 
produce that certain, univerſal, and Immutable ſcheme 
of duties, which we muſt ſuppoſe to be acknowledy. 
ed by the whole univerſe, before we can make ou, 
from natural law alone, the particulars of what is 
meant by the definition of the Law of Nations, which 
we conſidered in the beginning of the laſt Chapter, 
NI ae e YN 
6 It was in mercy to mankind, divided, led aſtray, 
and aMiced with theſe diſcordant ideas concerning 
the only thing, which if they all thought alike of it, 
would indeed force them to confider one another as 
brethren : it was to remedy, either the inefficacy of 
the natural law to produce a general and uniform vir- 
tue; or the total loſs of the law itſelf ;' that, that 
high and glorious gift contained in the CHRISTIAV 
diſpenſation was beſtowed upon the world. 
By this, more certain indications of the power, 
and attributes of the Creator were given to men, 
Their duty was ſet before them with precifion, and 
ſimplicity ; and above all, reaſons for it were aſſigned, 
which, where they are allowed, muſt put an end to 
all 990 and carry obligation to the moſt ignorant 
mind. | | 
I be very exiſtence of this diſpenſation, proves to 
us, I think, the want of power in the ſyſtem called 


- 


(a) Of Prefident Monteſquieu. 
| | . . 
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the law of nature, to enforce thoſe | moral duties is 


all their univerſality, for the univerfality of which 
fo much is a Feb why, might it be aſked, 
was this wonderful revelation beſtowed upon man- 
kind, with all its ſplendid train of miracles, and mar- 
tyrdoms, and the long continuation of the divine 
interpoſition, which has afforded ſo mauy handles 
for 1nfdelity-t0 lay hold of; if every thing which 
it was meant to brivg about with reſpe& to Morals, 
could have been done without it? Why alſo that 
complaint which with the greateſt juſtice is in every. 


body's. mouth, that if Religion were baniſhed, -the- | 


whole people would be corrupted ; the practical 
truth N is brought home to our own times in 
melancholy force, from the contemplation of what 
has paſſed among the French; and the conſideration 
that nearly all thoſe amongſt ourſelves who ſeek to 
diſturb the ceful order of things, are profeſſed 
Deiſts, or followers. af; Reaſon ; that is, whoſe mo- 
ral principles can ſeldom be fixed or generally under- 


Rood, 1 | 


Now although very. refined _Intellea, attended 
with the advantages of much leiſure and meditation, 
has ſometimes been able to form a very virtuous ſyſ. 
tem of morals; and one or two were formerly able 
to make out ſomething like the doctrine of rewards 
and puniſhments ; yet it was ſo enveloped in obſcu. 
rity, and fo fragile, from inſufficient elementary prin- 
ciples, that the generality of men could not enter into 
them, . becauſe they could not feel. their force; and 
the generality. of men can not be ſuppoſed to be 
bound by laws which they do not underſtand. 
Whereas there is this invariable advantage which the 
meaneſt Chriſtian has over many of the proudeſt 
Philoſophers; that he can immediately ſet forth the 
plaineſt, and at the ſame time, the moſt foreible mo- 
uves for living a life of virtue; while the latter is 


_ often 
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es from poſitions of his own..aſſuming. ( 
may be ſaid, and with great reaſon, that accord. 
ng to our own principles, the laws of Chriſtianity 


" 


66) The moſt exalted ſtate of human reaſon, ſays Dr. Middle- 
ton, is ſo far from ſuperſeding the uſe, that it demonſtrates the 
benefit of a more explicit RxvxTATTON. For though the natural 
kw, in the perſection to which it was carried by "Shaw might 
ferve: for a aber guide to the few, ſuch as himſelf, of enlarged 
minds, and happy diſpoſitions; yet it has been fo long depraved 
and! e by the prevaliag errors and vices of mankind, 
that it was not diſcoverable even 10 1 4 fer, without great pains 
and ſludy, and could not produce in them at laſt, any thing more 
than a hope, never to full perſuaſion; whilſt the greateſt part of 
mankind, even of the virtuous and inguiſitive, lived without the 
Enowledge of God or the expectation of a Futurity, Middlet. 
Life of Cicer. 2. 562. note x. Quartoo 

The neceffity for revelation to minds that are not able to make. 
gut the law by reaſon, is alſo acknowledged, as it were in ſpite 
of themſelves, by Suarez and Puffendorf, thoſe great eg 
of the contrary opinion. (Suarez De leg. ac Deo. legiſl. L. 2. 
C. 4. S. ꝙ. and Puffen 2. 3. 20.) The latter there confeſſes that 
were. is ſome, reaſon to imagine that God kumſelf taught the pri- 


mitive men the chief heads of the law, which were afterwards 


fpread and preſerved by Education. Thoſe indeed who do not 


attribute ſo much as Lord Kaims to the brute ignorance” which 
the Syſtem of the State of Nature ſuppoſes, may reaſonably be- 
eve in the Creed of our fathers, and imagine that IEP? 
. God or Angel Gueſt, ts 
With Man as Sith Ks friend. familiar uſed, 
Fo ſit indulgent. | | | 
FF fs, a fair queſtion may be raiſed, whether all religion was not 
originally revealed. (See a little tract written by Dr. Doeg, en- 
wtled Letters on the Savage State, and addreſſed to Lord Kaims.) 
A ein is there nof unreaſonably ſtarted, whether it is even 
ible for Savari/m to improve, 7 to itſelf; Bp. But- 
Er himſelf in ps 4 work 6 aint ob 1 1 
Revelation, was ſo, clogged with Superſtition, that it was total. 
E corrupted, and in à manner loft.” (Analog. Part II. Ch. 1.) 
Now the imperfection of Natural Law, or Natural Religion, as 


g * . 


the foundation of any other aw, is equally manifeſt, whether we 


ay that there is really no ſuch ching; (which we do not pretend 
to aſſirm ;) or that it is not to be made out in ſufficient clearneſi, 
while fa faul and obſcured wich prejudice and ſuperſtition. 


itſelf 


often Ioſt in paradoxes, or forced to deduce his con- 


tural Religion before 


4 


= 
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itſelf are not binding upon thoſe who have never re- 
ceived them. We agree to that propoſition, and it 
is our very point that we ſhould do ſo; ſince we ob- 
ſerved in the beginning, that if the Natural law was 
not diſcoverable with exaQneſs; if it ſhould prove 
to be little underſtood, or ſo-incruſted with prejudices 
or ignorance, that we could not come at it with any 
certainty; we muſt content ourſelves with ſuch a 
ſort of obligation, and ſuch a plan of conduct, as 
different claſſes of nations adopt, according to their 
different Religions or Syſtems” of Morahty. When 
theſe are known, whether they are Chriſtian, or Ma- 
hometan, or Pagan, we may give a tolerable guels- 
at the Spirit of the Character of the people, and the 
genius of thoſe laws which-govern their intercourſe. 
When they are not mentioned ; and we content our- 
ſelves with aſſerting a particular, and ramified duty, 
becauſe ' recommended by the laws of nature and reaſon, - 
we cannot ſufhiciently depend upon them to be ſure 
of the power of their obligation, or that the preciſe 
conduct recommended 1s in reality binding. | 
By ſhewing therefore the neceſſity and the ſuperĩ- 
ority of the Chriſtian Revelation, we meant fimply- 
to point out, the impoſſibility of the law of Nature 
to carry with it an obligation to purſue thoſe duties, 
which are in general only obſerved under the obli- 
gations impoſed by CHRISTIANIT V; not to afſert that 
the latter obligations extended themſelves to all man- 
kind, even to thoſe who were ignorant of them. 
Whence then are we to derive the origin of that 
obligation which is ſuppoſed to bind us? Where are 
we to look for the rule which is to direct the conduct 
of Man towards Man; and of Nation towards Na- 
tion? | = ee 
We have anſwered, to that religious: and moral 
ſyſtem, whatever it may be, which the different men 
and nations that are in the habits of intercourſe with 
ene another, conſider ot force ſufhcient to govern 


* 
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their various actions. Of theſe we may be allowed 
to ſpeak with certainty, ſince of theſe, the firſt prin. 


ciples, or in other wards, the premiſes, are ſuppoſed 


to be ſettled and generally underſtood by thoſe who 


purſue them; while others, which are too raſhly ex- 
tended to all mankind; are for the moſt part fluctu- 


_ ating, and even after being fixed, are liable to be 
changed. It follows therefore, if our principles are 


allowed, that the greater number of the writers on the 
ſubject, high and deſerved as is their reputation, have 
altempted too much in ſetting out from ſuch vaſt and 
extenſive principles; or in laying down the laws of 
Nations, as if they were the 92 of the World. 
General principles ſhould undoubtedly be exten- 
five ; but they ſhould not be the leſs certain for 
being ſo; and if they are too extenſive, fo as to be- 
come vague, or conteſted, the Theories which are 
| founded upon them are liable to be miſunderſtood, 
perperually diſcuſſed, and even overturned. 


KRejectiag therefore the laws of NaTturs and 


REAsOx (as the ſole foundation of the law of Na- 
FIONs,) becauſe we do not conceive them powerful 
or fixed enough, to bear the fabric that is erected 
upon them ; we conclude that what is commonly 
called the law of nations, is not the law of all na- 
tions, but only of ſuch SETS Or CLASS ES of them 
as are united together by ſimilar religions, and ſyl- 
tems of morality. It ee therefore upon the 
ſoundneſs, or unſoundneſs of thoſe religions and ſy; 
tems, whether particular nations will purſue the par- 
ticular ſcheme of morals, which with us are called 
virtuous, or not. If the ſyſtem is well founded, we 


may expect the law to be of one certain caſt; and of 


a virtuous character. If it is not well founded, the 
law mult be uncertain, fluctuating, and of a Charac- 
ter perhaps deteſtable to many other nations. As a 
plain conſequeace it will follow, that, if two Syſtems 
| . «= are 
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are oY different, (which may ſometimes happen,} 
(c) the CLassxs of nations which are governed by 
them, can have very little like a law, common to 
both, to direct their intercourſe, and may even there- 
fore be always, or almoſt always, in a ftate of hof- 
tility. Hence alſo a corollary may be deduced, that 
the proportion of obedience which is yielded by an 
two nations to a particular rule of conduct, mu 
depend upon the degree of affinity which there is 
between their Religions and Syſtems of Morality.” 
With us in Europe, and the nations that ſpring 
from us, the moral ſyſtem is founded upon RxvE ALT- 
£D RELIGION. In other words, it is the ſame with 
CHRISTIANITY itſelf. The great plan of our duty; 
the complex1on of our minds; our ideas of juſtice; 
our ſoftened manners: our laws'and cuſtoms ; and 
conſequently the whole force of our moral obligati- 
on, take their riſe and colour from the CHRISTIAN 
Religion. But if this is fo in all our private relations; 
in the © charities of kindred,” and the character of 
our municipal laws; it is but a natural conſequehce 
that the ſame leading and effential principles of acti- 
on, ſhould influence the whole body of our Law of 
Nations. Various other cauſes have no doubt con- 
curred to produce that difference, which in the pro- 
greſs of our inveſtigation we ſhall probably diſcover 
between the European Law, and that of other clafſes 
of people; and to theſe we ſhall direct our attention 
in the proper place. For the preſent we content our- 
ſelves with barely pointing out what ſeems likely to 
be the true foundation of every Law of Nations, as 
it ay appear to govern the different diviſions of the 
world. wg 8805 | 
In the next Chapter we mean to come to the more 
particular application of theſe principles, and to 
ſhew how what is here only laid down a priori, and 
in theory, is borne out by the practice of mankind. 
We ſhall there take a curſory view of the different 


(c) See the next Chap. 


principles 
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principles which ſeem to actuate various SETS of 
Crassts of people, as they fall into different dif. 
tricts, and obſerve different religious and moral ſyſ. 
tems; which if it cannot be ſhewn, we confeſs that 
the truth of our Theory, though it may not be to- 
tally deſtroyed, will be wholly without ſupport. 

But farther alſo, if our principles are allowed, the 
Law in queſtion, muſt not only be different in differ. 
ent diſtricts of the Earth at preſent ; but even in the 
ſame diſtrict, it muſt have varied in the courſe of 
time, in proportion as revolutions have happened in 
the religious and 3 of its nations. 

Jo the examination of this point we ſhall alſo haſ. 
ten, and it will be our ultimate taſk, in order the 
better to prove the truth of our poſitions, io trace 
the whole progreſs and changes of the law among 
the European States; to attempt to point out the 
cauſes of thoſe changes; to ſettle their chronology; 
_ - mark the connections and duration of their 

Row | | | 
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W HOEVER has conſidered the variety of Cha- 
racter which is every where the attendant of Huma- 
nity; the different diviſions of Men into different 
diſtricts, and almoſt into different ſpecies; the diver- 
ſity of | cuſtoms, of religion, ard - conſequently of 
morals ; the notions of right and wrong, extremely 
oppoſite in diſtant places; the prejudices and man- 
ner of life, ariſing from Climate or geographical 
poſitfion: whoever has confidered theſe things, 
would be led, it ſhould ſeem, to imagine a preore, 
that there was a marked and pointed difference, 
among different claſſes of nations, in their mode of 
carrying on their intercourſe together—It has a pal- 
pable effect upon the genius of their civil law, 92 
and we may not unreaſonably believe that it has 

ſame on their law of nations; ſo that when by 
chance, curioſity, or mutual wants, nations that 
have never heard at all, or heard but little of one 
another, come to have communication together; 
the manner of that communication can hardly be 
the ſame with that to which they have been accuſ- 
tomed—I do not here ſpeak of the mere ceremonial 
of the meeting ; for that, as might naturally be ex- 
pected, would be almoſt as diverſihed as their dreſs 
or language; but of thoſe laws, and notions of the 
nature of their mutual rights, which it is the intereſt 
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AP, (4) See Monteſq Sur les principes qui forment Teſprit gener. 


De 'Eſpr. des Loix, L. 19. 
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of all who are concerned to obey, for the fake of the 
fafety of the communication. 
Tbe Hiſtory of the World, and the accounts of 
obſerving travellers, tend very much to confirm the 
ſtrength of this opinion. Pe e eee 
In ſome countries, Tae, though prohibited by 
the inhabitants among one another, has been per. 
mitted towards Foreigners, (e) With one nation, x 
Stranger has been received with open arms 'as 'a 
Citizen. By the ſame people, when their political 
Stuation was altered, he was reduced to captivity. 
(.f) By another he has been put to death from the 
mere circumſtance of his being a Sranger. (g) With 
a third, he is hardly permitted io land, ſhould he 
come upon the coaſt, and never to advance into the 
interior. (4) With a fourth, it was even part of 
their religion to kill him if he be a Chriſtian. (i) 
Wben war breaks forth, the varieties of the 
modes in which it is purſued are without end. A 
Roman thought it right to give notice to his Enemy, 
and ſummon him firſt to do Juſtice, before he de. 
clared himſelf. An "Indian will lie for weeks in the 
graſs, and wreak his vengeance upon the offending 
party without any declaration at all. A Chrifticn 
reats his priſoner with courteſy, and diſmiſſes him 


+ {9) Among the antient Germans, the inhabitants of the South 
Sea lands The Arabs, and Tartars, &c. © | 4 
See alſo Buſbequius account of ſeveral Turkiſh nations which 
he viſited, among whom he who was held an expert Thief was 
eſteemed a great man, and he who was the coptrary was looked 
upon as a mere ſtock or trunk.” Qui dextro Mercurio furatut, 
magnus cenſetur 3 qui neſeit, ut ſipes et truncus deſpicitur: 
imo vier communi luce dignus fudicatur.— Leg. Furc. Epiſt. z. 
vide infra Chap, VI. concerning the Greek and Romas 


Law. 

(By a law of Baſiris in Egypt, and the cuſtoms of the 
Seythians who immolated * to Diana. See Pufſend. 
reaſoning upon theſe cuſtoms, D. de Nat. & des Gens. 2. 3. 9. 
_ (A) The bt of China, 

(i) The Mahometan law.—Alcoran, Ch. 8, 40. 


Nod 


«a | << 


£Aa -©a A £©£©6 vt *< 


AO DD im O 6 A 


Q 


ER. 


/ 


at without ranſom; I) A Twrk condemns him to 
miſerable Slavery. Vaſt Empires as we have ſeen 
are in the practice of ſacrificing their yes, in a 
manner the moſt horrid, out of duty to their Gods: 
Other Savages will pour molten lead down their 
throats, or. confine them for years in dungeons in the 
common mode. of puniſhment ; Others again, will 
tie them to ſtakes, and eat their mangled and 
roaſted fleſh before their faces, out of à principle of 
honour, One tribe of men, will poiſon their wea- 
pous ; Another, will make uſe of none that do un- 
| neceſſary miſchief: Among one ſet of people, a 
| Pirate is almoſt a term of honour: Among another, 
he is hanged as a Thief. With one Sovereign, an 
Ambaſſador is the moſt ſacred' of chatacters: With 
another he is conſidered as à mere hoſtage for the 
good behaviour of his nation. e 
F This diverſity of cuſtom is endleſs ; yer all the 
\ nations thus differing in their mode of intercourſe; 
imagine they are purſuing a conduct warranted” by 
Laws which are common and well known, and the 
contrariety is moſt marked between countries that 
are moſt diſtant, and moſt ſeparated by religious 
opinions. | 
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worſhipped by our Scythian anceſtors; and the ftate 

of their part of the world, was accordingly a ſtate © - 
of perpetual war. To mix and to die in the battle, 

in order to drink from the ſkulls of Enemies in the 
r Hall of Opin, was a part of their religion, and 
nA deareſt ambition; and he was diſgraced who had 

ur: 

man 


not well earned theſe: honours. A people however 
of this ſtamp, could never be brought to liſten to 
doctrines, or to attend to laws which called ſor the 


end. cli) For de account of Naas, as it formerly Riood, ſaw * 
| * p- 9. 4 Zen. , 4 wn fry; $5.46 . 5 > 2 -# 
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- *6bſervance of peace and order, ſuch as the Chriſ. 
Hans held out, and comparatively practiſed. (7 
When the New World was opened to the ſpirit 
and adventure of the Old, it was reaſonable to ex- 
pect what was found; new laws and euſtoms, a8 
well as a new people and language. But on that 
very account it was not reaſonable to expect, that 
the intercourſe between the Spaniards and the Mexi- 
cans ſhould be governed by the ſame cuſtoms as the 
intercourſe of Nations in er nor, if the latter 
facrificed their priſoners to their Gods, could the 
former fairly complain of it as a breach of the Law 
of Nations. | Yet to the aſtoniſhment and horror of 
every thinking and good mind, this was one of the 
charges on which the innocent and unfortunate mo- 
narch of Prxv, was put to death by the ruthleſs 
Fine, MY ret 15 9 OS, 
Examples might be drawn out to a length; even 
fatiguing; to ſhow how oppoſite the general notions 

of States have been at various times and places, and 
how little it can be expected to find a — of 
ſentiment or of conduct, except among particular 

c 2 few in compariſon with the reſt of the 

g Word. 2 4 
| Such nations indeed we may reaſonably ſuppoſe 
to be governed by the fame law, which is rendered 

the more neceſſary, as their intercouſe is more fre- 

quent; they will naturally at leaſt, pay higher teſ. 

peR to cuſtoms which are known and received, and 

which accommodate themſelves to their own preju- 

dices; than to others, of which they know nothing 

which they do not underſtand, or which may even 

1 be repugnant to their deareſt and moſt favourite 
„ PFPrineiples. | Ft | 


n See Chap v. on che Scandinavian Law of Nations. | 
( m) Robertſon's Amer. 3, 46, | Atuhalpa was even tried by 4 

[ Spaniſh Court of Juſtice, _ F HY APY NL 
. : 


According 


4 
* * 
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According therefore to our former obſervation, 


we find that the world is for the moſt paft carved 


out, as it were, into different Se of Nations, all of 
them underſtandliug one another; and the alliance is 
the more ſtri&, aceording as they are bound by the 
ſame political ſyſtem, the ſame intereſts, the ſame _ 
religious prejudices, or the ſame geographical poſi- 
F! x TEIN aA 
The latter is of great importante. The whole 
ſpirit and genius of a People may take their riſe 
from their ſituation on the Globe; and they are 
Shepherds, Huſbandmen or Merchants, ' accofliing 
as they find themſelyes--placed in Mountains, in 
Plains, or on the Coaſts of the Sea. Each Claſs of 
People may be ſaid to have a different Law of Na- 
tions; and with the latter this remarkable cirram- 
ſtance almoſt invariably attends them; that that 
which ſeems the moſt tranfient, the "moſt evaſive, 
and the moſt common of all the works of nature, 
becomes a fixed permanent property, through the 
avarice of man. Wherever a ſpirit of commerce 
has prevailed, the Sea has become as much an 
object of contention as the Land. The poſſefſi- 
on of certain Fiſheries, and the right to a partieu- 
lar Navigation, have every where been points of 
the utmoſt importance in the Politics of the Nations 
intereſted, and given birth to certain regulations and 
laws, wholly indifferent, if not wholly unknown to 
Nations of an oppotite character. 
| The account and hiſtory of all theſe various laws 
in different parts of the world, and at different zris - 
of improvement, would be a work of no mean 
conſequence- to a mind of enlarged: enquiry; (n) it 


(n) A flight enumeration of ſome few of them has been made 
by Dr. Falconer,.in his Remarks on the Influence of Climate: B. 
6. Chap. 3- Some of them alſo are to be found ſcattered up and - 
down the bulky work of Anderſon on Commerce. N 
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is not however the object of the preſent diflertation 
to attempt it. 

Thus then, diſtinct Claſſes of Nations have dif 

tioguiſbiog Sets of. cuſtoms. : 
The North American InDians have 64. a 
InDians of the South Sea another; The Nzorogs 
a third; the GzunToos a fourth; the TARTAR Na- 
tions a fifth; The MAnonz TANs a fixth; The 
CHRISTIANS 2 ſeventh, and ſoon. 

With the two. laſt, their Religion had 10 his 
times an evident, and if I may ſo ſay, a formal ef. 
fe, upon their Law of Nations. The follower of 
Mahon was commanded by the volume of his 
duty (o) to wage war on Chriſtianity, and to laugh. 
ter its profeſſors ; and his very mode of ranking 
proſelytes was by the ſword. (p) - 

On the other hand we find nothing ſo common in 
the public affairs of Europe, (more particularly in 
former times, when: its danger was more to be 
dreaded,) than to take arms for the defence of Chril- 
tianity againſt the Turks; and the Family of - Auſtria, 
whoſe power and zeal in that ſervice were greater 
than others, derived at one time, much profit from 
an. attention to e 0 judices. (9) of the ſame 
nature with this, were 3 r thoſe deſola · 
15 6 wars known 1 the name Sd CRusADEs ; in 


© N Chap. 

See Mod. Ua. Nit. 1. 248. Ota. N days 
allo, the profeſſion of Chiiftiante 9 was the cauſe of enmity from 
the Perſians to the Romans. I will never, give peace to the 
Emperor of Rome, (Heraclius) ſaid Chofroes, © till ke hay: 
abdured his crucified God, and embenzed the worſhip of the 
Sun. 5 s Dec. 3 Fall, Sol os < 3 

compliance alſo wit ele prejudices, former ro- 
at) an os in England, that it Lay on the oy 0 
Law to make a Treaty with Infidels. 1 155. See the Chap- 
ter on che Influence of Treation and aventions. ' 
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which the extirpation of Infidels, and the recovery y 
of a Country fairly poſſeſſed according to the maxims 


of the world; (7) were held out as legitimate aud 
uitable cauſes for war, merely from the ſacredneſs 
of the prejudices- in its. favour.. It is needleſs to 
point out how little this could be admitted by nations 
who never had heard the name, much of the 
biſtory, and who Could. not poſſibly underſtand: the 
nature of the e, of: Ghnift ( rèĩ?;i: Big 
- The community of worſhip however is conſidered” 
by Grotius as ſo great. a bond of political union 
among the Chriſtians, that in that part of his work 
which treats of Alliances, he holds that no Ori 
State can be excuſed from aſſiſting another, when at- 
tacked by In 2. t e e 
This profeſſion of the ſame Religion, marked out 
the European Nations as diſtinct from the reſt, in va- 
rious other ways. To preſerve the peace of Chriſ- 
tendom, and ſpare: the effuſion of : Chriſtian Blood, 
was always, and is at this day, a favourite and po- 
pular reaſon given by one State, for its interference in 
the affairs of another. | | 


"— 1 


— "T _ 


9 The Holy Land had been in peaceable poſſeſſion of the 
Infidels for five hundred years when the Cruſades broke out. 
Maimbourg. Hiſt. des Croiſ. L. 1. An. 1093. 2 
pag the, Glory of the Almighty, to recover the: 
of Chriſt, and to promote the good, of the true Be- 


% ao i od 


ſ 


TY in thoſe. caſes where the exiſtence of the common religion is ab- 


ing of Peter the Hermit) que Dieu, qui avoit choiſr cet 
inſtrument pour faire eclater /a * et ſa glaire, &. Id. Ib. 
poſſibly however means only 
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ly, as we ſhall ſee, (u) the Deſpot of a very ſtrict 
Alliance between States, in other reſpeQs, as inde. 
pendent of one another, as the moſt diſtant and un- 
connected Nations. Accordingly, no feature in the 
hiſtory of Europe is more ſtriking than that vaſt and 
frequent aſſemblage of all the Sovereigns of Chriſti. 
anity, on their Repreſentatives, in what were called 
the OEcumenical Councils. In theſe, many things 
were ſettled excluſive of mere points of faith; more 
particularly, the precedepcy of Nations, the'rank and 
power of Sovercigns, and not unfrequently their 
Tight to their Thrones themſelves.; points which it is 
palpably the province of the Law of Nations alone to 
determine. (x) Rank and precedency/ were even 
made to depend, amongſt other things, upon the pri- 
ority of converſion to the Chriſtian Religion: () 
an expreſs diviſion was made of thoſe who profeſſed 
it, into four quarters; (z) and the very name of 
O Eoumenical Council, according to Father Paul, was 
derived, aſter the diviſion of the Weſtern from the 
Eaſtern Empire, from the unity and communion of 
thoſe States and Countries which obeyed the Pops.” 
. i by | 
f Nen the diviſion of the fame. Religion into diffe- 
rent ſects, may ſometimes produce a partial alteration 
in the Law of. Nations, . according to their tolerance , 
or their bigotry. The ſuperſtition of the Roman Ca- 


(s) Vide fea. Chap, n OS 
(x) Frederick II. one of the moſt active Emperors of the 
Houſe of Suabia, was idgpoſed at the Council of Lyons, held ex - 
preſsly tor that purpoſe by Pope Innocent IV.— Mat. Paris, 672. 
Bur ſee this ſubject amply. diſcuſſed, Chap. XII. 
| [ Mackenzie's Law of N. as it concerns precedeney, Page 6. 
—Howel on Preced, 9, 10, 11, See alſo Cotton's brief Abſfract 
of the queſt. of Preced. between England and Spaip, preſerved in 
the Harleian Manuſcripts. WI N 
(2) Italy, Gaul, Germany and Britain. (M, $.:Cottan's Pre- 
ced. ot Eng. and qe | 
() Fr. Paul. in Pref. Con. d. Trent. 


tholics, 
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wor mes 149 en Tan wont, i 
tholics, particularly in former times, had an evident 
effect upon ſome of their laws with reſpect to the pri - 
vileges of Stranger Nations, who thought 1 


from themſelves; and while the ria > was i 
its infancy, attempts were not unfrequently made to 
cut off > rig univerſally held to depend. upon the 
Law of Nations, namely, that of Ambafſadors to 
the free exerciſe of their ow religion. ( © - 
It is more evident in the manner in which various 
Colonies have been ſettled, according as the religious 
notions of the Settlers were liberal or confined. 
PENNSYLVANIA was * pc by fair treaty from 
the Indians, by the equitable and tolerant QuæR RRS 
the Indians of South America were reduced to Sla- 
very by the SraNHARDSs, upon the pretence'of con- 
verting them more-eafily to Chriſtianity. © 
The ſame diverſity of Spirit appears in a variety _ 
of other inſtances; and whenever a conduct is adopt- 
ed in the courſe of War or Peace, contrary to th 
approved cuſtoms of Europe, though conſonant witlr 
the practice of other parts of the world, it is a fair 
ground for complaint. Thus when the Duke of 
Guiſe, had put ſame iſh ſoldiers, whom he had 
taken priſoners, into chains; it was made the ſubject 
of loud complaint by the Spaniſh Ambaſſadors at the 
Congreſs at Vervins, as contrary to the Laws of War, 
and the humanity which ought to be obſerved among. 
Chriſtians ; who never, faid they, treat their priſon- 
ers as if they were Turks. (c) By the Turkiſh Law 
Nations, therefore, this treatment was not illegal; a 
clear proof that there were more -laws than one. It 
is no doubt in conformity with this ſpirit alſo, that 
with ſome Nations we are forced to make expreſs 
Treaties to deliver ourfelves from piracy and ſla very: 


D ds Llhmbat ©», tet | 
(c) Lettre du 26 Few. au Rai. 1598. Mem. de Bell. et Still. 
| +5094 7 3 IF. 212 
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while among our own, (chat is, in Evzors) the law 
oblerved by it, is ſufficient protectiou u ithout hem. 
Agaim, it is an opinion generally inculcated, and 
defervedly fo, chat tom the relationſhip of all he 
World, we ought to be hoſpitable and kind to SP 
E when: ies come from the Eaſt or from the 
Weſt ;, whether they adore Manquzr, or Cygisr; 
and this forms a very fair part of the Eurpean Law 
of Nations. The Turks however are taught by their 
religion ſo to hate and deſpiſe the ( riſtians, that the 
epithet he Dog,“ is everywhere: beſtowed 
upon them. It is even forbidden them in many parts 
to make uſe of ſo noble an animal as the Horſe, and 
they ate forced, as a mark of ſubmiſſion, to content 
themſelves with the humbler Aſs, whenever they ap- 
ip, °⁰ - u 
It is generally inculcated, that Strangers ſnould be 
equally proteced in their property with Natives; and 
any public violation of this. rule, authoriſed. by an 
European government, would raiſe, an univerſal out- 
cry againſt it among the ſurrounding States. A v 
few miles A or ſea, bring us to countries | 
exiſtence almoſt depends upon the pillage of Tra- 
vellers; and were you to preach the obſervance of 
your own cuſtoms to a Tartar, or an Arab, he would 
not underſtand you. wor get re {ge yi. 
There is another very ſtrong ſhade. of. difference - 
between Euxops and other parts of the globe, 
which powerfully confirms the e have 
ſtarted; and that is, the remarkable opinion enter. 
tained by all European States reſpecting that famous 
t of the Droit Public, known. by the name of the 
8 
4 ent jyttem, the people OL Antiquity, W little 
Pig - and it was unknown even to modern 


(4) For this, and man Ae i ide | fee Gibbons Des: 
and all, C ap · 51. ? a 
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Nations themſelves before the time of CHAAEES the 
Fifth. There is indeed a kind of natural policy, 
which ſelf· preſervation will ſuggeſt to all States, of. 
uniting againſt one common powerful enemy, whoſe - 
hoſtility is open aud flagrant; and tes is to, be met 
with bout the World: But no Sxr of NA- 
TIONS, that I have yet heard of, except the moderus 
of Europe, have laid down a Syſtem to prevent long 
before: hand, oven the juſt Augmentation of any par- 
ticular Power, which in the end might prove detri- 
mental to the reſt; nor were any SEA Of Nations 
before theſe, ſo connected together by Treaties, Al. 
lances, Cunrunties, and various other ties, that the 
preſent ſtate of ihings can hardly be altered without. 
the common conſent. The fear of ſuch an acceſſion 
of power as may prove fatal to the independence of 
Europe, is now. held to be a fair cauſe for War; and 
Nations without ſenſe of immediate injury; or with to 
avoid immediate' danger; conſequently, without per- 
ſonal hate or paſſion, now join chearfully in the moſt 
dreadful. conflicts to which the lot of Humanity is 
liable; a circumſtance which may be confidered as 
one at leaſt of the. cauſes of that poliſh and mildneſa 
v hich regulate the more humane mode of modern 
warfare. nr K le : | 1 . 
An attention to this great variety ĩn the common 
governing privciples of action, u hich certam Com- 
munities entertain to the excluſion of others; has 
drawn from the Writers on the Subject, ſtrong hats * 
of the ſoundneſs of he opinion we have adopted. 
I call them hints, becauſe no treatiſe that I remem- 
ber to have ſeen, has yet ſet it down as à broad un- 
controverted propoſition. But though no pofitive 
aflertions are to be met with to this pu „yet 
from a combination of the general views of the mat. 
ter that appear to have been taken; the ſenile of va- 
rious authorities is almoſt as clear to the point, as if 
it had been expreſsly aſſerted. | pes i 


* 


de negocier avec les Souverains,“ confines this Ne 
tiation to the SeVereigns of Europe. © In order the 
<< better to underſtand,” fays he, the utility of Ne. 
“ gotiation, we muſt confider ol, the States of Eu 

e as having ſuck intimate connection together, that t 

« ſeem to be the members of one and the me Republic? 


(e). To _ ſe alfo are the ſentim̃ents of other 


writers, as all hereafter have ovealiog to de- 


monſtrate. 
In the nile de Foro b by! Van Byv- 


kerſhoek, there is a very ſtrong implied opinion in fa- 


vour of our fyſtem. A queſtion is made in the'nine- 


teenth Chapter, how far any one Nation has the right 
to take from Ambaſſadors, the privileges awarded to 


them by the law of Nations. The author is clear 


that it has that power, provided it declares its inten- 


tion before hand; for, ſays be, the enjoyment of all 
their privileges depends upon conſent. One Nation 


can impoſe no obligation on another, nor ean the — 


ſent of all the Nations in the W orld together, force 


any one free State, IPL) it may be, tofollow their 


cuſtoms, if it chuſes to a cop others, — This opinion 
is founded upon that of GrxoTrvs, which holds — 
though ĩt is contrary to the received ata to t 
Ambafſador in the courts of the country he re Bes 
in; yet before he is received in the country, it way 
be. ſipulated that he ſhall ſo ſubmit to theni. (/) 
VArTET, alſo, ado Ts e. its extent, when be 


comes to that part of e 2 But if theſe 


ſued hiſtorically, particularly Chap. xiii. 

(F) Grot. D. J. B. ct P. 2. 18. 5. 

(8) ** Voyons done quelle obligation la 3 Yuſage recu, 
peut impoſer aux Nations, non ſeulement en ce qui regarde les 


* miniſtres, mais auſſi en general ſur tout autre ſujet; Tous les 
« uſages, toutes les coutumes des autres Nations, ne peuvent obli- 


ger un Etat independant, * en tout quiit-y, a donn ſon 
a * conſentement 


| 


M. De Callieres, in his book called * hl maniere 


Authorities 


(%) De 1 man. r Chay. 3. ;- but vide inſr. be pure 


Authorities are allowed, it is clear that the Law | 
may be totally altered, according tothe Will of pars. | 
ticular Nations ; and if fo, it can never be ſuppoſed, 
from the mere force of the term, that it is binding 
upon all the World. , 


If Authority however, were ſtill wanting, Gao- 
rius and SuaRx R, are ſo full to the point as almoſt to 
decide it. The Law of Nations,“ ſays the firſt, 
« receives its force from the conſent of all Nations, 
© or at leaſt of many of them. I ſay many, becauſe 
«© there is ſcarce any Law, but that of Nature, 
„ which is common to a/ the World. Nay,” there 
* may even be found in one part of the Earth;a Law of 
« Nations, which is not known in "another: part of ie 
« Farth,; as we ſhall demonſtrate in its place, When 
te we come to ſpeak of Captivity and Poſtliminium;”- 
of the ſame opinion is Suarez; who affirms in 
different parts of his work, that the law in queſtion 
may be changed as far as it depends upon the conſent 
of men; that it may be changed by any particular 
Kingdom or Republic; and even, according to ſome, 
by prevate authority. . (j 
. | ©. ft e . 0 


600 conſentement exprcs ou tacite. Si quelq une 7 decouvre dans la ; 
© Suite, des inconveniens, elle eſt libre de declarer qu'elle ne veut 
plus 8'y ſoumettre, et {a declaration une fois donn&e bien claire- 
«© ment, perſonne n'eſt en droit de ſe plaindre, fi elle n'a aucun 


” egard a la Coutume.” | a ä 
Droit des Gens. L. 4. Ch. 7. 
So alſo Bynkerſhoek, Gens Gentem non obligat, ec vel am- 
nes Gentes obligant aliam, licet ſolam, qui. ſui juris eſt, et aliis 
* legibus uti decrevit,” / | 
. | | De For. Legat. C. xix. 
(k) Jus Gentium, id eſt, quod Gentium omnium aut multa- 


rum voluntate vim obligandi accepit. Multarum addidi, quia 


vix ullum Jus reperitur extra Jus naturale, quod ipſum quo- 
* que Gentium dici ſolet, omnibus gentibus commune. Imo ſee- 
pe in una parte orbis terrarum eff Jus Gentium quod alibi non 
t fl, 8 de Captivitate et Poſtliminio ſuo loco dicemus.” Le J. 
B. et P. 1. 1. 14. 1. A * 
(7) Quarto ex dictis colligitur Jus Genzium eſſe mutabile 

ieyus.ex hominum conſenſu pendet; in quo etiam differt ex Jars 
natural. 


gz THAT THE LAW OF NATIONS, 18 
It is vary true that Burlemagui contends, that vari- 
ations, when they are cruel, are mere barbarous cuſ- 
toms, from which all juſt and well-regulated Nations 
ought to abſtain (K) But ſurely, when the very 
queſtion is concerning- the e of a cuſtom, 
and other cuſtoms are proved to exiſt 

them in this way, is a mere petitio principn ;. not to 
mention that the Nations thus adopting other Laws, 
have an equal right with any other, to callthemſelves 
1 5 their own ideas at leaſt,) juſt and well- 
Among 4 antient German People, the death of 
2 man was not conſidered of that high conſequence, 
which the purer doctrines of Chriſtianity, and the 
more regular policy of modern States give to it at 
——— hence every murder, however atrocious, 
ad the penalty of a fine in money ſet upon it, as the 
only puniſhment. 'When the juriſprudential Writers, 
however, come to conſider the Nature of the power 
of puniſhment; they all lay it down, that crimes 
inſt the Law of Nations, are puniſhable by all 

— whether thoſe who have received the 10ju 
ry or not: and among thoſe crimes are expreſsly in- 


naturali. Imo dicunt aliqui poſſe mutari a privata auctoritate. 
Ratio eſt quia res Rn ee fimpliciter, non ſunt 
malz de ſe, et intrinſece. —Suarez, De Leg. ac Deo Legis. L. 
e Fl 3 3 4 | 
am prius Jus, poteſt immutari a particulari regno vel repub- 
lica, quantum ad 1 &e. Id. L. LO 20. A* Ss ag 
(4) Du Dr. Nat. 2. 6. 8. 3 
(1) We have unfortunately, in the preſent times, experienced 
too ſtrong a proof of this, The miſerable departure of the 
French from that humanity which has conſtituted the diftinguiſh- 
ing honour of modern warfare, however execrated by a 
men, is conſidered by themſelves as an elevation of their character. 
I have already, in the preface, diſclaimed all perſonality or 
7 in any thies I may be forced to remark concerning the 
rench. The preſent example is evidently the beſt proof that 
could be cited in the ſimple courſe of the argument; nd 4x rin 
therefore, independent of all perſonal feelings as an Engliſh- 
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; to get rid of 
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ſyrians for theſe acts, however abominable! ö 
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cluded Murder, and even Adultery. (m)—The doc- 
trine is juſt with reſpe& to thoſe Nations that obey 
the Law ; but it would be N too much for any 


one to aſſume the power of -infliing death (the 
niſhment commanded by it) upon a murderer of t 


Nation, which, like our Saxon Anceſtors, compounds 
ed the injury for a ſum of money.—Still leſs could it 
be expected that a man, whoſe very religion perhaps 
admitted of a community of Wives, ſhould 
he was committing a crime, in merely conforming to 
his cuſtoms, becauſe oer Nations chuſe, however 
reaſonably, to confider it as a breach of ter Law. - 
- We have already obſerved, (n) that ſome authors 
have called inceſtuous marriages, in the aſcending 
line, a breach of natural right; and they hold alſo, 
that, according to natural right, any man who has 
offended againſt Nature, may be puni by him 
who has not. ( Now the Perfians and Aſſyri 
as has been mentioned, in many caſes, not only per- 
mitted, but held the offspring of ſuch marriages in 
honour. (ↄ) It would be abſurd to ſay, that accord- 
ing to the Law of all the States of the World; any 
one of them could juſtly puniſh the Perſians and 


From all that has been ſaid, a very eaſy expoſition 
is to be deduced of a remarkable phraſe of the Pre- 
ſident MonTz8quizu ; remarkable however only in 
the caſe, that his opinion on this ſubject is different 
from ours; YEE. es ee Re 


() 4 Ioftitute 133. Coke e fur, as to call even 
Felony, a crime againſt che Law of Nations. —It would be n 
leſs to ſhew the injuſtice of puniſhing a Foreigner (though of Eu: 
rope) for a crime, of which he might know nothing.” © © 
A) me IT. (0e) Exot. D. J. B. et P. 2. 20. 3. 
2. * $i les Aſſyriens, ſi les Perfes, ont leurs meres, 
les premiers lVont fait par un reſpect religieux pour Semiramis; 
et la ſeconde par ce que la Religion de — re donnoit'la pre- 
* ference” ũ ces Marriages.” — De L'Eſp. D. Loix. L. 


26. Ch. 14. | | 
| When 
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When be ſpeaks of any Nation, or Set of Nations, 
as the Tartars, and others; he ſays, the: Law of Na- 
tions is ſo and ſo; a clear proof that he thinks there 
are different laws of Nations exiſting in the World. 
Thus ſays he, the law of Nations of a people who 
are yet in the Shepherd ſtate, has for its ſubject, what 
among more civilized people is the ſubject of munieci- 
pal inſtitution. () The Law of Nations obſerved by 
lie Tartars, is to deſtroy where ever they appear! (7) 
The anonymous Commentator of Monteſquieu, 
does not comprehend, how that can be the Law of 
Nations, which profeſſedly is deſtructive of all Law. 
But the anſwer is plain; it means, that thoſe people 
who are in this terrible intercourſe with one another, 
ec, and know that it will be thus terrible; and 
this very knowledge and expectalion, make it Law. In 
the ſame manner as the Law of Turkey, which veſts 
every thing in the will of the Prince, and which 
therefore appears 10 us to annihilate al/ Law; is, in 
fact to its inhabitants, the Law of that Country. 

We ſee then the effet of RELIGION, Morars, 
and GOVERNMENT, not only upon the genius and 
laws of particular people, but upon whole Diſtricts 
of the Earth; and where there are ſuch oppoſing 
principles acting upon the minds and conduct of dit. 
ferent CLASss ES of Nations, it is in vain that you ex- 

& them all to conform to the ſame law in their pub- 

ic intercourſe; equally perhaps in vain as if you 
expected the ſpirit of every Government, and of 
every code of municipal law, to be the ſame through- 
out thoſe: States which, according to us, obey the 
ſame law of Nations. When therefore we make uſe 
of the common expreſſions, © the Law of Nations,” 
or © the whole World,” they are ſeldom to be taken 
in the extenſive ſenſe which is implied by thoſe 


G Eſp. des Loix. L. 18. Ch. 12. (1) Id. Ch. 20. 


I terms; 
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terms; but always with ſuch modifications as the ſub- 
2 we may happen to be upon, will point out to us. 
hus, in relating the tranſactions of Indian or Afri. 


can Empires, ſuch expreſſions would merely mean 


the law of Indian or African Nations; and the In- 
dian or African World; and ſo alſo, in our oun 
daily tranſactions in Europe, we mean by them no- 
thing more than the law of the European World. 
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HOW DIFFERENT CLASSES OF NATIONS MAT BE 
Tok DISTINGUISHED, — Fs 


I AM here aware of a very natural queſtion which 
has the faireſt right to be anſwered before we ad- 
vance farther. I 6 
I theſe principles are true, and the world is really 
fo divided, as it is ſaid to be; the diviſion no doubt 
ought to be marked and clear ;—and as every Nation 
aſſumes the right of deciding upon the law, it ſhould 
be known beforehand, what Copxs particular States 
obey, in order to prevent an unjuſt interference. 
We may therefore, it ſhould feem, be fairly called 


upon to ſhe the exact diſtinguiſhing line, by which 


2 may be ſaid to belong to this, or to that 
ies muſt be confeſſed that the anſwer to this, is not 
without its difficulty; for as there is no common So- 


vereign Legiſlator ; no general appellant Juriſdicti. 


on; it is ſcareely poſſible to point out with exaQneſs, 
{or indeed any thing approaching to it,) what are 
the particlar States that are 4h at to obey any 
particular Code. From what has gone before howe- 
ver, much may be collected, which, though it may 
not amount to abſolute certainty, will at leaſt prove 
to us a pretty ſure guide in the enquiry. - 

For example; whenever we : exc many diffe- 
rent Communities, in the habit of making 
and Alliances together; of holding Congreſſes, and 
entertaining ordmary or refident Embaſſies at one ano- 


ther's Courts; of appealing to each — 


reulies 
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(a) of deciding their diffetences by one known /ottled 
rule; (let it be good or bad ;) or of carrying oa Wat 
io the ſame mode, (be it eruel or lenient ;) above all, 
when we fee them governed by the ſame cuſt 
ariſing from climate or geographical. ſituation, 


bound together by one common Kelizion ; then, may 


we fairly ſuppoſe that theypagree, tacitly or expreſsly, 
to obey the fame law of Nations. St 

One thing is deciſive; and that is, when we: ob» 
ſerve them fearching for the rule of their duty in the 
ſame Grdes of Juriſprudence, and agreeing to pay reG 
pect to the opinions of the ſame Writers; in whi 
cafe, it is equal to abſolute demonſtration, that t 
all come under the government of the ſame Law. { 


With us in Europe, and the Nations and Colonies 
that ſpring from us, this has long been the practice. 


Things for the moſt part are ſettled and underſtood: 
the ſame Laws of War and face, of Treaties, and 


Alliances, are obeyed ; the ſame Maxims are enforc- 


ed; the ſame /uthrrities are cited ; the ſame Re/igion 
ubites us. It is not ſo wich other Nations; and the 


| (a) See Mably on the mode in which it is likely that the Turs 
kith Empire will in time aſſimilate idfelF with the European 
States, Droit. Pub. ch. 5. For the progreſs vftheſe parts of the 
law in Europe, vide infr- chs. x. Lili. 

(5) Hence when we fee = Natioh,- or its Miniſter, refuſe to 
acknowledge authorities generally received by other States; it is 
a clear ſign, that it means no longer to obey the old Law of Na- 
ons: in other words that it means to withdraw itſelf from its Se 
or Ga. We muſt all recolle&-the corteſpondunce between (lie 
Americag Government and the French Envoy, Cent. Being 
told that his proceedings were contrary to the ſpirit of the doc- 
trines of Grotzus and Yattel, he replied, that he knew nothi 
about Crorius or Vail, but that his conduct was eonforma 
to the doctrines of the French Con ſlitut im. This was either igno- 
ranee, or deſign ; if the one, it can form no caſe ; but if the other, 
it was almoſt a direct notice, that the French meant to retire 
m the obedience they had paid to the Code of the European 
r,—[n the latter caſe, therefore, Genet was not a Wal, as/he 
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propoſition is thus demonſtrated, that when we ſpeak 
of the Law of Nations, we mean only the Nations 


of our own Sxr, that is, of Euxoys. | 
But though a particular number of States may be 
avowedly within the pale of the ſame Law; it cer- 
tainly can hardly fail to happen that there may be 
others barely upon the verge of it; and the complexion 
of their character, is therefore dark and doubtful. 
_ Theſe, © may partake of two laws at the fame 
e time;” or they may abſolutely be under the con · 
troul of one, with the reſt of the Nations of Heir 
- own Claſs ; while they partially adopt. the other, as 
far as it regards their partial intercourſe with the Na- 
tions of another Claſs. (c) Such States as theſe, are 
For the moſt part bordering upon one another ; or if 
at a diſtance, connected in ſome. meaſure by Trade 
and Navigation; and ſuch States may be deemed to 
be in a kind of Twilight between the two Laws. 
In this fituation, the Tuxxi8H EmePirz ſeems to 
have been for ſome time; governed no doubt in its 
intercourſe with the Nations of the Eaſt and South, 
by the ferocious -maxims of thoſe countries; but 
turning, with a manner ſomewhat ſoftened, 'to a 
connection with the States of the Weſtern World. (d) 
In this fituation alſo formerly, the Ruſſian and Po- 
liſh Nations continued, before they came to adopt 
our manners and maxims in all their extent; and as 
ks comparatively late before this happened, they 
ave ſometimes been called the mere Prim Barbaro- 
rum. 8 : ' r | 
- The Ruſſians took their place in the European Re- 
public through the, medium of the Greek Empire, 


(/) Per emationem mutuam populorum ſine ſpeciali conſenſu 
uno tempore ſacto.— Suarez. Corollary 1. caps 20. I. 1. De leg. 
ze Deo, &c. | | ei i 7 

) See a good hiſtorical ſketch" of ihe connection between 
, the Porte and the European States by Treaty, in Mably Droit. 
Public. ch. 5. 5 
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having embraced Chriſtianity in 989, when their 
prince Walodomir eſponſed Anne the Siſter of the 
Emperor Bafilius Porphyrogenitus. (e) And it is 
not impoſſible that their back ward ſtate of civiliza- 
tion and fraternity with the European States, might 
be owing to this, among other cauſes; the Greek 
Empire, though much connected from ſituation, be- 


ing different in manner, character, and race, from 


the German Nations. (( 

The Pruſſians were even behiad them in rank; 
and their entty into the Claſs which obey the Eu- 
ropean Law, was probably marked by their convert. 
fion to the Chriſtiana Religion. 
So late as the thirteenth century, they are de- 
ſcribed to have been buried in the moſt profound 


depth of ignorance and idalatry. They at firſt liv- 


ed promiſcuouſly according to tradition, in woods, 
having neither manners, nor order, till an old man, 
named Warpzwur taught them by the example of 
the Bees the neceſſity for a King. He himſelf was 


the firſt Sovereign, and in extreme old age, offered 


himſelf a voluntary ſacrifice to the Gods of the Coun · 
try. The Knights of the Teutonic Order made ho- 
ly war upon them, and even in the thirteenth cen- 
tury, fuch was their ſavageneſs, that they ſacrificed 
thoſe that fell into their hands, to their Idols. 2 

By that time however the ſeeds of Chriſtianity 
were ſown among them; and between the seal of 


Miſſionaries, and the ſwords of the Knights, they 
uitted their | de and entered into the rank of 


the nations of Europe. (g) | Rf 
©) Gibbon, Deel. & Fall. ch. 55. Puffend. Introd. a Thiſt. 

u. I. 6. Eh. 4. De 775 9 ä | 

(HI was the opinion of Monteſquieu that Religion degene- 
tated in Ruſſia under the Greet Emperors, to the low ſtate in 
which it eontinued, till Peter the Great renovated the whole nati- 
on in Religious, as well as other matters. (Grand. et Decad, 
Rom. ch. 22.) . * 


C) Puffend, Incrod. 4 I'hiſt. un. 1. 5. ch. 3, 
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How, or when it is, that a pebple in this ſituati- 
on may be ſaid with accuracy to quit their own Sr, 
in order to enter into another; and by what modes 
and gradations it does ſo, is very difficult to be de- 
termined, In general however we may obſerve, 
that the ſteps have been very gradual, and the man- 
ner by TREATY. e 3 
Thus, the connection between Europe and the Ma- 
hometan States, ſeems univerſally to have commence. 
ed by Negotiation, and Alliance. In former times, 
their mutual relations were ſolely thoſe of Enemies. 
They exhauſted themſelves in war; they made peace, 
not to acquire friends in one another, hut merely to 
3 their loſſes; and that which firſt recovefed, 
was the firſt to recommence hoſtilities: (4) But the 
weight and impreſſion of the character of Charles: V. 
as they were the cauſe that the Syſtem of Eutope 
was firſt reduced to ſomething like regular 1 
ſo they extended themſelves beyond the bounds of 
1 Politics, and were the means of mtroduc- 
ing the Turkiſb power into the Chriſtian Confederaty. 
It was the more eſſectually to balance his ſuperiority 
dl conſequence; that Francis I. was driven to en- 
counter the religious hatred of many of his fellow 
Chriſtians, when he ſubmitted (though not the firſt 
as has ſometimes been ſuppoſed) to enter into alli - 
ance with the Iyfidels of Conſtantinople. Long after 
his time however, the PoRTE was ſo ignorant of the 
affairs of Europe, that till they became acquainted 
with the power and energy of ELIZAUETEH“'s characs 
ter, they believed England to be a province of 
France; (i) and even then, accorded privileges. to 
the Dutch, on the ſuppoſition that the Belgie State 


41+» + | | | N 
(4) We ſhall confider this ſubject more at large when we 
come to the influence of Tyraties upon the European Law of Na- 


tions. 
(i) Birch. Mem, of Eliz. 1. 36. 


Was 
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was a dependency of England. (k) For a centu 
and an half afterwards, 1 were but little — 
exeept to their old enemies Veneliuns and Auſtri. 
ans, and were viſited by more diſtant people, as the 
Chigeſe or Perſians are viſited, for the ſake of com- 
mores: © n un as 


. 


It may be ſuppoſed therefore that little change 
was made in their maxims of State, or their law 
of | Nations; and, ' accordingly, the moſt flagrant 


breaches of the Law, will generally be found to have 
happened in our intereourſe with lm. 


The growth however of the power of gg in ( 
ity of 


the preſent century, and the 3 nece 
ſupporting the Ottoman Intereſt, will probably be the 
means of their aſſimilating more cloſely with our- 


ſelves, than ever; as far at leaſt as their religious pre- 


judices will permit. oa 
By Treaty alſo, the Bordary States have at length 


been induced to aſſume a character a little, and but a 


little, more conſormable to European maxims. Sti 


pulations are inſerted in various articles of Treaties 


that have been made with them, that public Minif- 
ters ſhall enjoy the protection of the Laws of Natz. 
ons; and what thoſe Laws are, we are forced actual 
ly to explain to them. e en | 


We have been the more particular and elaborate, 


poſſibly ſo as to have become prolix, upon this im- 
portant part of the ſubje& ; becauſe though the argu. 


one who attends ſerioufly to them; yet they have not 
only never til] now been collected into one brdad 
point of view, but are actually not often to be cob 
ected, except by implication. ab 


(+) Mably. Droit. pub. ch. 5. 5 
= No 


ments for our Syſtem are ſufficiently obvious to any 
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No one has yet laid it down in a clear, ample and 
preciſe manner that the Laws which are the objects 
of our enquiry are not the Laws of the World; of 
courſe no one has yet examined, how far they obtain 
with particular Nations; or how far attention ought 
to be paid to the circumſtance of their obeying ano- 
SERRA 5 oro i oat od rot Wþ- 
And here we ſhall take our leave of the general 
ſubject, having demonſtrated as far as we are able, 
the neceſſity in all ſpeculations concerning the Law 
of Nations, for confining what we ſay to ſome- one 
particular Cla/s of them, as they are united together 
under fimilar principles of action, and fimilar cafts 
of thought. 12 Tk We 
The chronological account of the law, as we our- 
ſelves have obeyed it in EuRO ERH; the ſtrange ideas 
that were formerly entertained of it, generated by 
various local and important circumſtances; the gra- 
dual changes, (and the cauſes of them) which took 
e in thoſe ideas; together with the laſt improve - 
ments that were given to them, ſo as to elevate the 
Law into the rank of the ſciences, will be explained 
at large in the following chapters, 5 Wig 
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I SHALL not detain the reader by enquiring what. 
Savages were the firſt who peopled the foreſts of Eu- 
rope, or examining the ſtate of the intercourſe of wan · 
dering Barbꝭrians, who had no political importance, 
and little political communication, In the earlieſt hiſ- 
tory of this remarkable quarter of the Globe, two 
celebrated and intereſting Claſſes of people preſs for- 
ward upon our obſervation, fo far ſuperiour to all 
others, that they divert us from the reſt, and entirely 
abſorb. our attention. Theſe are the famous nations 
of Greece and 1/aly, the laws of whoſe. intercourſe 
once known, we have little occaſion, as far as it con- 
cerns our ſubject, to enquire into thoſe of cotempora- 
ry States. They led and domineered in the politics 
of the world; the mightieſt Nations bowed down 
before them, and took their ideas and their tone, 
from their will or example. They were equally ce- 
lebrated ia arts, and in arms ; 3 penetrated the 
depths of Science ; they analyſed the whole mind of 
Maa; and all that the ana ſſiſted genius of Humanity 
could attain to, they made their own in a manner 
as rapid, as it was almoſt miraculous, | 
One thing however was wanting to the perfection 
which, had they poſſeſſed it, they would probably 
have acquired; and that was, the knowledge of the 
doctrines of a Religion, which whatever may be its 
points af contraverſy, has had the uniform effeR, 


where-ever it has taken root, of producing a more 


equitable notion of things, and a milder ſyſtem of 
manners, | | 


Accordingly, 


_ » Accordingly, from the want of this great advan» 
tage, we may obſerve that the People in queſtion, 
while they were in the firſt ſcales of eminence in al- 
moſt all other reſpeQs, fall far ſhort of their poſteri- 
ty in their ideas of the Law we treat of. The want 
of 3 e ſuſfcicatly binding in their ſchemeg of 
Morality, bad 2 palpable effect upon their characters 
in private liſe; and, as might be expected, it trans. 
ferred itſelf into the ſpirit of their Law of Nations. 
However therefore we may be accuſtomed to bear of 
their politeneſs, their arts, their refinements in ele- 
gance, or their knowledge of Laws; we find ape 
enquiry, that their politeneſs, while it ſharpened. 
their underſtandings, had no effect upon their hearts; 
that their refinements were for the moſt part fenfual ; 
and when we come to contemplate the general ſe 
of their Laws of War and Peace, they -will be found 
too often to reſemble the Barbarians they deſpiſed. 

One of the moſt ſtriking Laws of the Romans, is 
that by which, inſtead of conſidering every man as 
a fellow creature between whom and themſelves 


| there was an implied alliance; he was deemed a Be- 


6 Poſtliminium datum eſt; / 


ing to whom they were abſolutely indifferent, and 
with whom there was hardly more eonnection than 
with the brutes of the earth: Inſomuch that though, 
(to uſe the words of the Law) when there was no 
treaty of friendſhip with any particular Nation, it 
was not on that account conhdered as an Enemy; yet 
if any thing mutually fell into the hands 8 4 each 
other, it became a lawful prize; ſo that even if a Ci. 
tizen of either State came within the territory of the 
other, he might lawtully be reduced to Slavery, (4) 


(a) Si cum gente aliqua, neque amicitiaw, neque haſpicium, 
neque fœdus . cauſa ſactum habemus; hi  huſtes PT 
non ſunt; quod autem ex noſtro ad eos pervenit, illorum fit: 
Et liber bozo nofter ab eit captys, ſeruus fit, et rum. Idemque 
eſt fi ab illis ad nos aliquid perveniat. Hog quogue igitur calu, 


Dig: L. 49+ Tit. 18. L. 3. 
and 
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and it was therefore one of thoſe caſes in which the 
right of Poſtliminium had place. (b) + - * 


I be whole genius of their character, and of cheir | 


very language, was of a fimilar caſt, and the word 
which fignihed Stranger, was the ſame, both a 

the Greeks and Romans, with that which in its ori- 
ginal, denoted an Enemy. (c) Among che former 
people, every one who did not ſpeak their language 
was Rigmatized with the name of barbarian ;— 


Na Enger, Weaning literally, one who pronounces a 
language with an improper accent. This however 


would not be ſo remarkable, was it got for the curi- 
ons rights which they aſſumed to themſelves over 


theſe age WhO were ſo unfortunate or fo infetĩ · 


or, às to inhabit other Countries than their own. 
One of the greateſt of their Philoſophers, who car- 


ried the reach of human intelleR as high as it well. 


could go, aſſerted that Strangers were Slaves by 
nature; might be conſidered as beaſts of chace, 
and fairly hunted down; and another in conformity 


with this, gives it as the opinion of his Anceſtors, 


that of all wars, thoſe are moſt neeeſſary and juſt, 
which are made by Men againſt wild beaſts; and 


next to them, thoſe which are made by the Greeks. 
againſt Strangers; who,” ſays he, © are natural 


(5) The right of Poftliminium lis that by which any Citizen 
of one State, taken in War by another, and releaſed from cap- 
tivity, re-enters the Threhold of his Country and ſucceeds to the 
2ajoyment of every thing which he would have . had he 
never been abſent. The genius of this Roman Law therefore 
conſiders all Mankind, whom they had nat made their Friends 
oy Treaty, as a kind of Enemies; who though they do not open- 
ly attack them, are perpetually lying in wait for them at home. 

(e) Hoſtis apud Antiquos, Peregrinus dicebatur. _ 

1 ; Wo? WY + Eg th! Pomp. Feſtus. 

So alſo Cicero—* FHoftis enim apud majores noſtros is dicebatur, 
quem nune Frregrinum dicimus. Indicant duodecim Tabula, 
Aut Status dies cum hefe. Itemque, Adverſus Hoflem ætorna 


guctoritas. | 
| De Offic: L. 1. Chap. 12. 
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ly our Enemies, and for whom we are perpetually 
* laying nave 10). ond 75 
Theſe opinions may ſerve to 1 ſeveral of 
their tranſactions which have been deſervedly conſi- 
dered as diſgraceful to them; and among the. reſt, 
the ſhameful treatment of the Ambaſſadors of Darius, 
by the two moſt renowned of their Republics, which 
has been thought by ſome to have been the mere ef. 
F#e& of the turbulent ſpirit of the Athenian Demo- 
cracy and à direct violation of the Law of Nations. 
(e Poſſibly however, it was not fo much an infrac- 
tion of Law, as a compliance with the prejudices 
above mentioned, which taught them another ſort of 
ſyſtem to be obſerved towards Strangers. (fj 
La the eatlier ages of their hiſtory, the profeſſion 
of Piracy was ſo far from being held diſhonourable, 
that it was publicly avowed ; and folate as the time 
of Taxquin at Rome; above four hundred years 
after the age of Lycurgus, and cotemporary with So- 
lon and Piſiſtratus, (when the Athenians are ſaid ta 
have had both Tragedy and Comedy among them, 
and Greece might therefore be thought to have al- 
ſuined a more civilized form;) the Phoceans, on ac- 
count of the ſterility of their ſoil Fere forced to ex- 
erciſe Piracy, a profeſſion which according to the 
hiſtorian was in thoſe limes held honourable, (g) 


(4) Ariſtot. Polit. L. 1. C 8. & Ifocrat..Orat. Panathen. See 
Grotius' Remarks, D. J. B. & P. 2. 20. 40. 3. rack (hgh 
(%) Rollin, Hiſt. Anc. ; | . 
(I) is remarkable that Xzax#s, Barbarian as he was, 
ſhewed he underſtood the Laws of humanity better than the Spar- 
tans themielves. That people conceiving themſelves under the in- 
dignation of Talthybius for their treatment of a Character ſo 
ſacred as that of an Ambaſſador ; delivered up two of their Ci- 
lizens as an expiatory Sacrifice to the Succeſlor of the Perſian 
Monarch ; who, out of maynanimity, ſays Herodus, declined 
following the bad example of the Spartans.—Herod. L. 7. C. 
7355 J N 85 | 
(2) Plerumque etiam latrocinio maris, quod illis temporibus, 
(T arquinii Regis) ove habebatar, vitam tolerabant. — Juſt, 
iſt. L. 43. C. 3. N. 5. | 
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But whatever might be their opinions reſpecting 
the rights of Strangers, their cuſtoms with reſpect to 
one another were hardly leſs ferocious. The cruelty . 
of their Laws of War is well known; and inftances 
of it might be multiplied upon one another, which 
would fill the more humane European of modern 
times with horror. The Slaughter of Priſoners in 
cold blood; the execution of Generals after unfortu- 
nate warfare ; (a humbled State which commands 
the lenity and compaſſion of Chriſtian Enemies;) the 
hardſhips of perpetual Slavery ; the abſolute annihi- 
lation of Cities; the wanton puniſhment. of 'Hoſ- 
tages; the bloody perſonal revenge often taken upon 
Enemies, only for having performed their duty well; 
—theſe are the points moſt eminent in the hiſtory of 
their public intercourſe together. * 
Examples of this, have already often been ſeleted . 
by others; nor is it neceſſary for thoſe acquainted 
with the Grecian ſtory to enumerate them. It will 
not however be improper to bring to their recollecti- 
on, the ſtrange inconſiſtency of charaQer in the 
Athenians, who were reckoned the moſt poliſhed 
people of Greece, which marked them in the courſe 
of their wars. When about to attack Sciane, Melos, 
and Mytelene, they paſt a voie to deſtroy all the inha- 
bitants of the former place who were above the age 
of puberty ; in the two latter, all, without exception. 
During the courſe of the Peloponneſian war, he 
Spartans and Corinthians having ſent an Embaſſy 
through Thrace into Perſia; the ſon of the Thracian 
King was prevailed” upon to ſeize the Ambaſſadors 
and deliver them to the Athenians. Theſe unſortu- 
nate men, cloathed with a character univerſally and 
uniformly held facred, by the moſt 1guorant Nati- 
tions, were put to death without trial; by 4 Decree 
of a People eſteemed the moſt enlightened of their 
time. (4) me 5 


0 Thueyd. L. 2. C. 67. 


xs la OF NATIONS OF, 
It is wonderful to obſerve ſueh a people in the 


ſame war, calmly voting in full aſſembly thoſe acts 
of whumanity which ſo. much diſgrace them. Had 
they been committed in hot blood, or with arms in 
their hands, much might be ſaid for them; but in ge. 
netal, when a place which bad ſtood a fiege, was 
unhappy enough to be reduced to ſurrender ; the 
ferociaus populace were formally ſummoned in Athens 
i:ſelf, to diſpoſe of their Captives; and the unhappy 


men commonly became victims to the avowed maz- 


mis af their Law. | 


In this manner it was that the CEginetans, brought | 


in captivity from Thyræa in Laconia to Athens, 
were all of them executed in cool blood. Nor, as 
might be expected, did they here, or in a variety 
of other inſtances, do any thing not warranted by 
the example of their enemies. The Spartans at the 
ſurrender of lata, purſued the ſame bloody max- 
ims, and revenged themſelves after the battle of 
Egos Potamos, by executions equally as bar barous 
and unjuſtiſia ble, as thoſe ordered by their inhuman 
rivale. Through the whole progreſs of the war, in- 


deed, the ſame fpirit is ta be diſcoyered ; and where. 


ever the Merchant Ships of Enemies or even neutral 
Powers were met with, the uſual mode was to put 
the crews to death. 15 | TI 
Slavery was univerſally allowed among them, and 
a more diſguſting picture than that which it preſents 
to us, is 3 to be met with. 


The circumſtances indeed which attended the 


Lacedemonian Slavery, are ſhocking beyond concep- 
tion; nor of all the examples of cruelty and wicked- 
neſs, which ſtain and diſgrace the annals of mankind, 


can any thing be found more horrid, or more revolt-. 


ing to nature than the %, or ſecret Law of the 
Spartans. By this, when the. Helotœ or Slaves, be- 
came ſo numerous as to give umbrage to their Mat- 
ters, it was allowable to thin them by death, . 

. 8 | that 
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that in a manner the moſt miſerable, on accoutit of 
the were gy» of it in which they muſt always 
have lived. Some of the ableſt of the young Men 
were diſpatched privately into the country, armed 
with daggers and taking with them a little necellary 
proviſion. Theſe, in the day time, hid themſelves 
in the Thickets and Clefts,. and in the night iſſued 
out iato the highways, and murdered” all the Helots 
they could light upon. Sometimes however they ſet 
upon them in the day, while at work in the fields, 
and thus in the very act of procuring proviſion for 
their Maſters. () Meh | 
Such barbarous actions however, though they 
may give a ſhock to our compaſſion do not move our 
wonder or indignation, ſo much as thoſe deliberate 
violations of reaſonable and natural juſtice, which 
we might have expected any where but in that 
country which, from the number and eminence of its. 
philoſophers, ought to have been nicely accurate in 
it's maxims concerning right. It appears,” ſays 
a modern author, who has ably delineated their po- 
licy and hiſtory, '©* to have been very generally held 
among the Greeks of that age, that Men were a 
by no duties to each other without ſome expreſs Com- 
pat,” The ptoperty of Foreigners * be any 
where ſeized, and themſelves condemned to ſlavery. 
or even put to death without any breach of human 
Law; and fo far from any breach of divine Law, 
that prayers were addteſſed to the Gods for favour 
and aſſiſtance in the commiſſion of ſuch violences. 
Thoſe connected with them by ſocial compact they 
deſcribed bya tetm-pecbliar to themſelves, Ensrox- 
p1; meaning originally, perfons with whom they 
had poured wine to the Gods, as a proof of their 
Compact. Thoſe who had forfeited their claim to 
the benefit of this ſort of alliance, were called 


(3) Potter's Amid 1. 619. 
EcsronDr, 
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EcsroNnD1, that is, Out of Compact, or Out-laws; 
Upon the ſurrender of Platœa to the Spartans, the 
Commiliioners of the latter determined that their pri- 
ſoners were Ecsro xi; they were afked one by 
one, whether in the preſent war they had done ſer- 
vice to the Lacedzmonians; and anſwering in the 
negative, they were ſeverally led afide and: put to 
death to the number of two hundred Platceans and 
tweaty-hve Athenians, (A) _ „„ 
Me may here obſerve a remarkable ſimilarity be- 
tween this mode of proceeding and that of the Com- 
miſſioners of the French Convention, towards thoſe 
of their own Nation taken in war, whom they con- 
demn (and in this they are not inconſiſtent) as guilty 
of Treaſon. In ſuch tranſactions therefore, the 
Greek La of Nations conſidered the Subjects of one 
State in open hoſtility with another, in the ſame 
point of view, as modern Nations conſider thoſe 
that are guilty of Treaſon ; which, as there was no 
allegiance due, was the ſummit of Injuſtice.' 
So much then for the Greek Law of Nations; 
we will now turn to the Romans, who, it muſt. be 
confeſſed, preſent to us a pidture ſomewhat more re- 
d e ai ynge) 
Many of their Inftitutions, as well as many facts 
of their Hiſtory, prove to us that they went far be- 
yond their rivals, in this Science. Nor can it be ſaid 
that they improved upon the Grecian ' Law, fo 
much as they had an original one of their own, ſu- 
perior to the other in regularity and equity. 
So early as in the hundred and fourteenth year of 
. their State, when Ancus MaxT1vs is faid to have 
begun his reign ; a Ceremony was inſtituted amon 
them which would do honour to the wiſeſt and mo 
poliſhed of the modern Nations; I mean their fa- 
mous mode of declaring War. That Prince is de- 


(4) Mitford's Hiſt. of Greece, C. 16.8.7. 
| ; 5 ſ ö ; 
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ſcribed by Livy-as of a genius between that of 'Ro- 
mulus, and Numa ; and as the latter ſoftened the rug- 


ved minds of his new People by the Ceremonies 'of - 


Religion ; So Martius wiſhed to temper their, Valour 
with Juſtice, by the inſtitution of Ceremonies in 
War. Whenever therefore the State had cauſe of 
complaint againſt another, a Herald, called the Pa- 
TER PATRATUS, or Chief of the College of Heralds, 
was firſt ſent to the frontiers of the offending Nation 
to demand redreſs; and if within there ey days, 
juſtice was not done, then, and not till then, th 

were to be conſidered as Enemies and purſued wit 


fire and ſword. Notice of this even was, after all, 


to be given, by the return of the ſame Herald'to the 
Frontiers and caſting a Javelin into the hoſtile Terri- 
So much generoſity in an infant and precarious Na- 


tion, promiſed many merging and magnanimous 


actions in the courle of their Hiſtory afterwards ; 


and mende. without meaning to go into the 
ei 


compariſon of their examples of patriotiſm with thoſe 
of Greece, we ſhall not be far wrong in ſaying that 
they exhibit. much greater inſtances of regular Law, 
in their intercourſe with foreign Nations. Theſe are 
for the-moſt part ſo well known, that it would be un- 
neceſſary as well as tedious to dwell on them; many 
of them however. ought on this occaſion to be ſet 
forth, as it proves them to have had very ſtrong and 
ſuperior ideas, of the duties, which Nations owe to 


. one another. . Some of them indeed will for ever 


form the baſis of many modern qt; As the 


tranſaction of Poſthumus with the Sammites, the cele- 
brated epoch. of the Caudine Forks. The diſavowal 


of this General's conduct by the Senate; their offer 


to ſend him back; the refuſal of the Samnites, and 
the conſequent arguments on both fides, (n) furniſh 


2 e 
m) Vid. Cicer- de Offic. L. 1. C. 11. 
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the 
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ide matter for the” very intereſting and impottant 
part of modern Juriſprudence; called the Wore. 
about which there are ſtill various opinions. (n 
Their notions alſo of military ad; in regard to 
föreignets, went in ſome reſpects as far as our mo- 
dern refinements. ' There ate, ſays Cicero, certain 
duties to be complied with even towards: thoſe who. 
have iqjured you; and in puniſhing; | and avenging, 
there is a particular mode to be objerved, dich 
gives riſe to the Laws of War. (%%% 29 4463 957 
"Amongſt theſe Laws it ſeemed ebe hei down, 
1 no Roman could fight even for his country withs; 
a commiCſion, which in all: reſpects is ſimilar to: 
the modern notions, that thoſe who ſo bgbt hen 
punfſhect as Robbers. G55 
"= compliance wit this thats, When the: 
younger Cato was diſmiſfed Pompulius from his Pro- 
vince, With the reſt of the officers of his Legion, and 
wiſhed t to remain behind for the reſt of the Cam- 
paign; his Father wrote to Fhmpilius, defiring him 
to admiolſter the military Oath*to'his Son, de nove 
as the legion in which he had ſerved; was ho. longer. 
anger his command. Fee 
The letter A0 to his Son, lays it awd that | it was' 
On, to Law for one not a Soldier to fight with an 
Enemy. : . A Hy 01 
I he 


ir 121 of hs 11. of akvir — of War, was 
ener ay of the fame regular caſt; we ought not, 
755 CantLiivs, (at a ume when their civilization 


was comparatively back ward) to aſpire ſo much at 
victory, as t6 ——— avold theinfamy. of Ohe. 


nag by baſe means; 0 7) and one af their. 1 


4. 8 — * 1 * 


1) See Vuttel. 2. is 4697 © (0). Cieer.de OR. T. a 4 
3 Ver D. des G. Liz. 85226; } 
bv Negat enim jus eſſe, __ miles non ke pn cum hoſte. 
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maxims was, that they ſhould 
more valour than juſtice. (s) "FS . 

It was a compliance with theſe principles that gave 
birth to many of their moſt virtuous, if not their 
moſt brilliant actious: that Clehe was fent back to 
Porfetina 3 that Regulis returned to Carthage ; und 


thoſe who treated of an exchange of priſoners after 
Hannibal; that Fabricius . 
— to roceiue 


the battle of Canna, to 
ſuſed to aſſaſſinate Pyrrhes ; and 
the children of the Falifer. 2 
A ſenſe alſo of the neceſſity of enforcing ſuch 
trine upon others, produced from. them 


rities toward foreign Nations; and the utter 4 


198 


tion of one of the nobleſt Cities of OAET e was - 
profeſſedly the conſequence of het having infringed = 


the rights of Ambaſſadors. 


_ Theſe rights themſelves formed one of the moſt 


temarkable features of their Law, and are deſerved. 
iy celebrated as being better underſtood by them than 
4 any of the antient Nations. Indeed 

ence among them of a Coltege of Herald, to pris. 
fide over and 
their conduct toward forei | beſpeaks them » 


”cople far advanced in the Law of Nations conſiden - 


With all their ſuperiority however, they gave into 


the rugged abtions which the want of a milder reli- 


gioty and gently a more equi fi of 
* ws em eee Fen boat ww 
_ yet they were generally cruel, and in many 


Ungenerous.  - | 


Of this, the whole plan and ſcheme of their Tu- 


an enemy in his 


vupus are an example. T 


0 
W 
's ique en, bon m forte dice 0 
en 
us. - 


Vox. I. 1 


very en- 


rules, expreſaly drawn up for 
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a, when his, repgth. and. bis power are annihilat. 
ed ;) To ahi and mock his wean #34 becauſe 
fear i it no longer; To exhibit him to A, gazing, fero- 
zwious, ans | omerimes, deſpicayle . an ex- 
ample, e uncertainty of fate, or perl 
is infinitely worſe for his aw ſling) of. 1, = why 
and perſonal imbocility; is ſurely to add inſult to in- 
- © Jury; and to ſharpen unnecefarily the ſtings of mis- 
. - «fortunes; Let to do this, was the higheſt N 
And almoſt the higheſt reward of a Roman General. 
The taptives of bas arm were led a miſerable inſtance 
of fallen grandeur,-bebind. his Chariot Wheels ; and 
: 78 * be higher their tank, their power, or their charac- 
er, «the greater the triumph of their inexorable 
_ Hqueror,, Death itſelf by the Executioner in priſon, 
22 Was even ſometimes the clohiog, ſcene of this inhu- 
man ſpectacle; a puniſhment which. after ſuch humi- 
tions, was rendered ſurely leſs than ever neceſſary, 
beither ag a matter of, policy or. revenge. (i] I be ut- 
. moſt ra vage and bloodieſt conduRt in open and doubt- 
=> ew) 18 e more fupportabl than ſuch a 


2 


i * _ — 
vn eee eu e 
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e 3 
of Vibiu 


vo The blowing wv Hm ar the Spesch! 
„ Virius again it the f omans, will ſufficieptly prove” to us the fu - 
- or inhuma er of their proceedings towards priſpners. Cru- 
ciatus — quas ſperat hoſtis, dum liber, dum mei 
e potens ſums! avg Fe ræterquam 85 etiam = 
JE poſſum. Non vid S . 
2  fortg inſc ſolenti N. neque vinctus per 8 Nn Ro 
ey umphj ſpectaculum traHar, ut 'detnde in carcere, aut — 


. : „ deligatus; NERO 1 A 


} cram. 

5. I. 26. C. 13 
oy ges rden Nen ae eunt t of the Tring of Paulus mi- 
? Aſter the greateſt /difplay of acquired riches,” there came, 
E the king's Children led captives;! and with them a train 
e Maſters, and Governors, who all wept and ftretched 
— their bands to che Spectators, and tau bt the 2 1 to 
bez, and latreat their compaſſion, Aﬀer theſe -14 
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Nor were they leſsfree from reproach, when ſharp». | 
nels of mind, rather than ſtrength of arm, Was ne- 
ceſſary for; their intereſt; when, for example they 
came to negotiate, to make, and to interpret Trea- 
ties. They here exibit inſtagces of chicanery; ay 
thing but conſiſtent with that magnanimity and ſorce 
of ſoul, which were peculiar to them on other occa«- 
fions: Of this, nearly the whole of the third Punie 
War, particularly their laſt tranſaction with Car- 
thage; and the quibble of Quixr. Fapius Lino, / 
to deſtroy the Fleet of Antiocbus, are memorable | 
. © 7h, hd 27 The 2 
The whole courſe of their hiſtory indeed; marks 
them a people determined to purſue their own great 
object, of dominion, by every mode, generous or 
tile. They were as crooked in ibe cabinet, as 
they were energetic in the field; and che conduct f 
the Senate for ages together, has been celebrated as a 
maſterpiece in Nuss in a ſenſe even Machiavelliun, 
| I do not mea to ſay that the inſtances which may 
| be ſelected from their hiſtory, of bad faith, and im 
proper interference in the affairs of other Nations; of 


N open violation of the rights of neutral powers; and! 
public plunder and robbery, which every where 
| charaQterize. them, (w) were not often blamed: by 


their own writers, or may not be equalled hy the con · 
duct of very modern and enlightened Nations. But 
in the latter caſe, whatever may bo the effect of pow- - 
a eee dg g r 
and deprived of reafon through the greatneſs of his misfortunes. = 
| | Plut. In Vit. P. Emil. 
Perfius afterwards deſtroyed himſelf in priſon. ) 
(v) Antiochus being defeated by that General, to give 
up to- him 9 his mo The manner 8 —.— _ 
man execut reaty, was by cutting every in halves, 
and thus depriving him of the ha | pA PT VE Ry 
; Vater. Mat. 1. 7. "ak 


(s) See the Comments of Monteſquieu upon theſe parts © 
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nn or Narro r 
en in commanding ſubm iffion, it is always well shn 


ben the Law of Nations is broken; cotempora 


States are appealed to, and the cauſe is tried, in ar- 
88 known prĩneiples and ſettled roles: 
proceeding the Antients, either 
knew nothing, or did not make uſe of it; which 
warrants a fair inference, that what was thus done; 


was not conſidered as an infraction of law. It is the 
more warrantable, becauſe of all — nations of- the 


world, none ever paid a more religicus, or indeed 
ſuperſtitious deference, ' than the Romans, to the 
force of promifes and oaths; a point of their cha- 


racter which ſtands foremoſt in the numerous and 


able eritical diſquiſitions, to which the actions of 
this wonderful people have ſo often given birth. 
But whatever was their inhumamity, or the bad 
faith of their government towards ſoreign princes,” in 
their progreſs to dominion; their eorduct towards 
the bull of the people they ; was for the 
moſt part exemplary, 46d far diffetent from _ 
which we have * of the — To eiv — 
lite by conqueſt; to melt down and rporate 
_ Nations with their own, and derive äſſiſt. 
ans from them, 2» from their fellow Citizens, in ſu · 
wits attempts againſt others; was 4 great part of their 
But to act thus, was ditectly contra to 
that revengeful and bloody ſpirit Which diſtinguifhed 
the Greeian'Politics. And gecordingly we find, that 
after having 5 — or got rid of the Curzes of 


pre were ll 2 the pe Apa mo 
were left in t enjoyment their religion a 

3 much of their pro 5 and often of their 
very Governnievt my *. 0 


(* 1 am 1 many 8 of ſeverity wards priſoners, 

which. n ay ſeem-+to militate againſt this pofition ee J 
that of the Teutonic women, who, upon the deſeat of their huf- 
baude by Marius, ſent a deputation to that General, to — 

3 l — or 
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This principle of action, poſſibly took its riſe from 11 
the accidental conduct which they were obliged Ci 
urſue op the firſt foundation of their State. A hand- 1 
l of people brought together on the hazard; with- = | 
out connection, almoſt without territory, and abſo- 
lutely without wives; could not purſue thoſe inex - 
orable maxims which regular and long eſtabliſhed 

States fell into. At leaſt they could not expect to he 
2515 in their augmentation, except hy the very mode 
which the policy of Romulus dictated; and once be- 
gun, they might continue it from habit alone, if not 
convinced by experience of its ſuperior benefit. 
This however bas been diflerently accounted ſor 

by a writer of reſearch and learning of the preſent 

1 | . ; | ; 


me. SOR dannen tene e 
In conſidering ibe various eſſecis upon he Law of 
Nations which ate uced by different modes of 
life, . Dr. Falconer refers: this variation between he 
Greek and Roman Law, to the manner of Fans 

e two, countries. In the Savage and the Shepherd 
tes, ſays he, much land is neceſſary for the main» 
tenance of the people; and when one People is con · 
quantity of food by the acceſſion of their t 


makes the Conquerors thin the inhabitants by mili 

ry execution. On the other hand, where agrienl- 
ture prevails, as much leſs land is neceſſary, there is no 
reaſon why the priſoners ſhould not enjoy their lives, 
when there is enough for their ſupport. It was not 
then extraordinary, that · ibe Romans whoſe- agricuk. 


for the ſecurity of their chaftity and freedom, but were reſuſed, 
and voluntarily inflicted death upon themſelves and children. 
Flor. L. 3. C. 3.— But it mult 1 be remembered that this related 
only zo an Army which had juſt fought, not t5 a people conquer- 
ed. Theſe Teutones had no country; they were in queſt of one; 
and there was therefore no reaſon of policy, why they ſhould not 
comply with the. maxiqps of the dme, which, with reſpect io the. 
10 C0 3 were the ſame among the Romans as among 
8 rec © * ö 


2 ture 


2 . 

a W N rern 

4 " tA. — 2 * q 4 
if 


ture 4 could bl maintain additional numbers 5 K ſhould 
receive their priſoners into their Society; While t 


Greeks who, in ſeveral reſpects were in a ſituatien 
fimilar to the people formerly deſeribed, (thoſe in 


Javigt and Jhepherd State) fell naturally into more ſe. 


rfoctous maxims. 


le goes on to prove this latter poſition, by the | 


number of Colonies which Greece ſo often ſent 
forth; a ſure mark that there was not enough for their 


23 * 


maintenance at home () _ © 


ken, and if the Rowaws were Huſbandmen, they 


deſpiſed commerce. The Gxzxxs (particulaily the 
ATnxxrans and CorINTHIANS) not only did not 


* > # * 


deſpiſe agriculture, but roſe to great eminence'in com. 
any of their anceſtors came from Por- 


merre. ! * | 
Nel and from Ecyyr; and the commercial ſpirit 
of the one, and the agricultural ſpirit of the other, 


would in their new ſettlements find ample room ſor 


the exerciſe of both. For while the great length of 


their Coaſt, their numerous Harbours, and the mul- 


titude of Rivers, with which theit whole Gountry 


was interſected, held out the greateſt incitemenits ta 


Trade; the fertility of a vumber of their provinces, 
equally iacited them to a vigorous cultivation. 
The face of the country has been acchrately defi- 


neated by their own writers, and their accounts have 


been-well collared by modern critics—and though 
Acala, Doris, AtoLlia, and, ATT1Ca, are de- 


ſcribed as extremely mountainous; yet the latter is 
ſaid to have been fertile in Olives and Figs; and the 


= 
. 


No I own this reaſoning appears by no means ſo 
ſtrong as to produce conviction. For in the firſt 
place, Commerce as well as Agriculture will produce 
food,” if not in as great a degree in very rieh ſoils, 
et in a much greater one, in ſoils comparatively bar. 
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X - * * mall 3 
vales of TAISSsaLT, Bo, Lookis:;and EU 
org, and particularly, Andos and Mugs NIA Wee - 
fruitful in corn to a degree of celebrity. D +6 


With reſpect to the colonies ſent out. by the 
ciaks, the argument, does not perbaps app 
much to them as to the Romans themſelves, wh 
colonies wete à Well known political inſtrument for 
ſubjugating foreign Nations, aud. extended far and 


225 7 Ky ELLIS . 174 . R700 An Ni; | 
But the reaſon. a this opinion which, it ſhould: 


Sauk . - 
* 


. . 
* 


ſeem, [ought naturally to have moſt weight, is dran 


from the high ſtate of perfection to which the Greeks. 


attained in all the refinements of Art and Science; 


and which even, while deen forced ta croueh un- 
der the ſword of their rivals, rendered them ſtill ſupe. 
20 only to their conquerors, but to all the 
world. | 


Such refinement. however is totally inconfiſtent 


with the ſavage, or ſhepherd ſtates ; for men do not 
commonly attain, even to a moderate degree of me- 
rit in the Arts, till leiſure has been aſſorded for the 
diviſion. of profeſſions and of labour, by the eaſe 

and certainty by which ſubſiſtence may be acquired. 
We pretend not however to account, farther than 
we baye done, for this marked difference between 
the Greek and Roman Law of Nations; — contenting 
ourſelves with obſerving the fact, as a { corro- 
borative proof of our point, that the Law in queſ« 
tion, 1s only that which obtains among a particular 
Claſs or number of States. The Towns of Italy and 
of Greece lie nearly in the ſame latitudes ; between 
Brunduſium and the Acro Ceraunian Promontory, 
there is not more than one degree of longitude; and 
between Rome and the Ionian Nations, (nearly the 
extreme points of the two claſſes of People) not 
quite ſixteen degrees; the ages of their Republics 
were almoſt the ſame; the time at leaſt when the 
| Roman 
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t. An Ain 99 e n . Loy THEFIEOL erage ts 
Tv dat forums ylorlod;- — the populous 
North forth ber multitudes to ovẽ,õQu helm 


the far famed Miſtreſs of the World; when every 
thing that was elegant, and every thing that was 
wiſe, gave way to the rugged ignorance, and deſ- 
truttive fury of our thian Anceſtors; the Laws 
of all kinds as well as the diſcipline of the Romans 
were loft amid the general uproar. The Scandina- 

vian ſwarms, conſumed, or ſwept off, every thing 
thin came in contact with them; the old Nations 
melted away; no veſtige of former civilization was 
left, and the little hamanity or order that had been 
cultivated, fled from before a people who deſpiſed, 
or never had been acquainted with them. A new 
Set of Nations therefore got polſeſhon of the World; 
and a change in notions and manners; a different 
ras. mh and a different Religicu, were intro- 


Diner — * Tones way of the moſt 

i vy blood; war 
nol their pins and ſlaughter hole feaſt; and 
tha aan * perhaps at firſt by the cli- 
mate, were med by their Religion. (a) 


(2) See a full account of their Chanifters and Inſtitutions in 
Caſar and Tacitus; Pelloutier. Hiſt, des Celtes. Mallet's North, 
Antiquities, Temple oo Heroic Virtue. Bartolia. de caus. 
contempt, Mort. Gibbon's Account of the Scythians ; Decl. 
and Fa ch. 26 and the elabornt Nome of h Intros Intro« 
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I be preſent Nations of Europe are ſaid to ſpring 
from two claſſes of people; the CELITI G and the 
| SARMATIAN ; in their race very, different, and in 
their religious notions by no means the ſame. The 
firſt gave origin to the Gauls and Britons; the laſt 
to the Scandinavians or Goths. The former of 
theſe, as is well known, were taught certain myE. 
teries by the Davips which dre nowympenetrable 
from the loſs of the documents that contained them; 
(Y) the latter were abſolute Polytheiſts, which may 
be gathered from various monuments that; remain. 
(e) In thoſe points however which could at all in:. 
fluence their publie characters, r the: ſyſtem os 
which they proceeded. towards other, nations, there 
was a terrible Hmilarity between them., Both of 
them believed in the immortality of the ſoul, taught 
tothe one by the Druids;; to the other by: Zamot., 
xis; and both endeavoured iodeſerve Elyhum.in a 
manner equally horrid, to themſelves and dangerous. 
to their neighbours ; ſince they concurred. in imagin- 
2 that violent death was the only paſſage to Para- 
r ne 
It is wonderful under this influence: to what a, 
height they carried their contempt . of liſe; inſomuch 
that death, and that, in its moſt violent ſorm, ſeems, 
ed to be an object of their courtſhip, and be who 
died of old age was covered with, infamy. To die 
with bis arms in his hands, was the vow of every 
free man, and the pleaſing idea they,had of . 
kind of death, led them naturally to. dread the. 
thought of periſhiog by diſeaſe or old age. Hence 


The Britiſh, Druide taught their myſteries in verſes wk . 
their followers were ſometimes kwemy years in learning,” Cixſar' 
De Bell. Gall. C. 13. Theſe are entirely loſt, 

e.) They are very authentic, and were brought together into 
two colleftions called the Eida, by SæuuD⁰ Sterussoh, born 
in 1057, and Sxonz0," Judge of Iceland, in 1225. (See the 
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North. Antiq. 2. 21, 22“ Pref.) ä F pt! 
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Hoped by the boldneſ 


renew their pretence to ai admiſſion into the ball 3 
their founder and ſupreme God, which they | had lo 


w „ * 1 1 


4 Scanvitkvtin' hw o warens 123. 
in their legends nd poems, the warriors : aZihey 5 
in the field, are reported Ne 8 pine 
(4) and hence 1 by accident, (which more po 
ed men would call lucky, but which they 7 5 
misfortune,) any of 1 50 advanced in ſafety to years, 
in ſpite of the Neri of war, the cuſtom; Mas to de: 


ftroy themſelves, either by their own hands, or 


being carried into a field of battle, or by having 
recourſe to the kindneſs of their friends to WO 
this acceptable ſervice for them. (e 
Sometimes they threw themſelves down p 
into the Sea; and in Sir William Temple's time, 
there wasſtill in Sweden a place called Opix's Harr, 
the name of which was preſeryed as 4 memori 10 | 
this ferocious cuſtom. It was a great. bay in 2 0s a, 
compaſſed with ſteep and ged rocks ; | 
o doch a. violent bene to 


. 4 


"(4) King Rivers, who died finging the pleaſure of death in 


| « field of battle; eries out at the end of a Seats + „The hours of 


my life are paſſed away, I ſhall die laughing! The conelu- 
fion of Eulogy of a king of Norway is, 4 ereaſier it ſhall be 
recorded in hiſtory that king Harrzs died laughing: and 1 

proce of a man who died In . e combat, as fecorded b "Al 
| 2 it is ſaid andre e wann wore * 


* A Antiquities, 1,200, By 5 
re are in the ſame book, ſeveral 3 N * this 
contempt of the pains of. death. A young warrior of Jomſ⸗ 
bourg, in Pomerania, baving been made / priſoner, and to 
execution after the cuſtom of the time, ed that he might not 
be led to puniſhment like a ſbeep, “ Strike the blow ſai he to 
" * his executioner in my face, I will fie ill without ſhri 

d take notice « hether I once wink my eyes, or, betray, ng 

of fear in my cquntenance.” „ 
Another warrior having been thrown upon his back in Welt 
ing with as, enemy, and the conqueror being without arms ta 
diſpatch him, the vanquiſhed man promiſed to wait quietly in 
that poſture, ti the ove went for à ſword to kill him, and he 
Wight ip Meek LN TE 
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There was however this difference between the 
nations of paradiſe among the two people; that the 
CzLrs fined thoſe who died of natural deaths, 
were merely deprived of happineſs ; while the 17 
_ PINAvIans puniſbed them ame under ground, 
all dark 10 full of noiſome cxeatures, 
ſtench and miſery. (g) The enjoyments of the one 
were alſo. more mild than thi ——. ; the Cxrre 
paſſing to what they called Faru Inxrs, or the 
Noble Iſland, which is deſcribed as green and flou- 
riſhing: die The Goths to the palace of Opis, 
who to uſe Sir William Temple's expreſſions, eter- 
nally kept open houſe for all ſuch Gueſts, where 
they were entertained at infinite tables, in perpetual 
feaſts and mirth, carouſing, every mae. in bowls 
made of the tkulls of enemies. (:) _ The modes of 
worſhip among both. races. were however, borrible 


to the laſt degree. The Druids ſacrificed priſoners. 


of war by hundreds, by placing them in gigantic. 
idols made of wicker, and burning them 2 aſhes, 


The inhabitants of Coerland, are faid to have been a 
cruel race, whom. all others avoided, - © propter 


nimium Idolatriæ cultum; 9 aud thee of Eflland 
to have been worſhippers o 
prey, to whom they offered up 3 

y vice 
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of the merchants, and were 


fin out wo of Neale n 0. 51 


;— 


5 It was 8 to EN by Count FLIER, 2 24 
of the Swediſh Ambaſſadors at Nemeguen. See Temple's Miſ- 
cellanea, Part 2. Eff, 3. on Heroic Virtue, and North. Antiq. 
1. Fore þ 
Fwy on Heroic virtue. * 
G Macpherſon's Introd. to Hiſt. of G. 2 , 
Temple on Heroic Virtue. 
(3 Aden. Brem. de fitu Dan, 12. Bis, 
Y Nam et ipfi Deum chriſtianorum precfus i rant,” Dra- 
cones adorant cum voluczibus, quibus etiam vivos litant homines, 
| quot 


Dragons and Fn of 
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© Hence then it 2ppears chat it was 4 pdidt f theit 
Religion, to become familiar with ſlaughter ; 
= it was not merely their diſpoſition, but Bet ic 
bounden duty, to ſpread abdut them far and & 
what Chriſtianity teaches us to onder as he i f 
affliting of evils.” The Heroes, ſays the Eddz 
have every day the pleaſure of arniiog. themſelve 
and cutting one another in pieces, but as ſoon as the 
tour of re 11 9 7 17 they returm on horſeback 
all ſuſe aud ſouud. (%) In JP wh eg Mytholog 
alſo, their God Ovin, 18 6. A 
and ſevere God; che rather of flaug ns bo - th 
God that carrieth deſolation arid fire ; he ire 
And rbaring vc he who * a 0 and re- 
« viveth courage in the conflict; who nameth tho 
e that ate to be Nlalri.” ( | 
It will be not leſs de Ka curious to 65. 
ſerve, as we ſhall do in the courſe of this work, 
how the horrors of theſe cuſtoms came to be loſt, 
amid the altered manners of Europe and how the 
very age of nations when ſpoke to one 
an6ther in their Treaties and public inſtrument 
was Exprefhve of a ſpirit the moſt mild and the vl 
oppoſite to what has been recorded. 
pon the whole then it follows plainly, that with 
uch rn and morals, not -only the” N 
cuſtoms, ſuch as they might be, bur the Law 55 
tions of the Northern people, muſt have 
different from that comparatively regular one of "Y 
Romans, of which we have . recounting the 
particulars. Their rules of Right, indeed, far fiom 
checking their dreadful and ern inclinations, . 
were themſelves ſo warped and adapted to them, 


quos' — emunt.; diligunter omaino robatos ne ma- 
TY. ogra __ har der: an. 
(m) Noah. Antiq. t. 120. TY ur 
(age 1b. 2. 86, 1 4 
> ; that 


. 8 «> f . 1 
Y 4 8 ” 1 MN 
us _ THE PRINCIPLE OF THE, .&c.-, - 
Po? AGTH TH 9/260 TETERDT?: 28 
4. 


—_— 


that they gave them freſh force. They looked upon 
war, fare I. "Mallet, as a real act % 5 aggor 
eſteemed” ſtrength as an inconteſtible title over the 
weak; as à vifible mark that God had intended to 
ſubject them to the ſtrong. They had no doubt but 
that it was the will of the divinity to eſtabliſh the 
fame kind of dependance in this reſpect, as among 


other animals; and ſetting out from the principle of 


red that men ba | 
defend, and this maxim therefore formed the baſis 
© of: their law of nations. () Accordingly, they 


2 of mankind, as modern Civilians pro- 
ceed from the principle of their equality; they inſer- 
ad no right to what they could not 


made open war upon all the order and regularity that 


© were known; and within a very few years after the 


firſt irruption, of this bloody race, a complete revo- 
lution in Law, as well as in every thing elſe, took 
place throughout Europe. "The Roman people, lan- 


wage, aud manners, paſt wholly away; and with 


them paſt away the Roman Law, 
From this time therefore we muſt begin as it were 
anew ; and confidering the world again in its infan- 
cy, or if you will, in a ſavage „ate of Nature; we 
muſt watch its progreſs once more from, ferocity to 
civilization; until from the moſt lawleſs habits, we 


. perceive'it; under the influence of a milder Religion, 


together with various local circumſtances, adyancing 


in this part of Juriſprtlence, to comparative peries- 
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Tur n and well eee Takibiant at? a 
modern Tappen State, will ſtiudder at the pidture 
which is now about to be ſet before him. More par- 
ticularly the happy native of Britain, will have rea- 
ſon to) rejoice that he lives in different times, and 
from the fortunate ſituation of his ſoil, removed om 
ſucb horrors of war, as we are about to record, ſhould | 
tte world be ſo unfortunate as to ſee them revive. 
'Thelaw which we ate now going to contemplate is 
nothing but a chain of the moſt cruel maxims; and 
as all ideas of principles or ſcience,: ſeems to have 
been baniſhed; or rather never to have been enter- 
4 tained;*to bew whar' were the precedents which 
the Law ſupplied, will be merely to recount a ſeries 
185 bloody and ſavage cuſtoms. 420070 
 TaxoDosfus may be ſaid; to have been the laſt of 
* Emperors; Who ſwayed the Roman Sceptre in 
its full power and luſtre. The diviſion of his migh- 
7 5 domain into two Empires under his immediate 
Sueceſſors; if it was not the cauſe, was at leaſt the 
ſignal for the torrent of Barbarians to burſt from their 
mounds which broke down the whole force of the 
Roman 8 2 3 the "WP! into er 
Saen (0 
a ak in reliquas mund 3 
et Fr PEER es * dea. 
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a he very beginning of the reign of act 
Hownox1vs, we find the repeated attem 
the Barbarians growing effeftual; and long — 
the middle of the fifth a we may obſerve the 
foundation of the modern kingdoms of Europe, 
among the provinces deſolated by the different tribes | 
of, Gelbe, Vandals, Burgundians, and Franks.” 0 
"Eighty years ſufficed to deſtroy even the Sid of” 
the Weſtern Empire, and to reduce the remnant of 
its power to the mere kingdom of Italy, under the 
Herulian Chief. (5) A century more brought down 
upon theſe devoted people; the Huns, the £vers, 
_ and the Saxons, in order to complete the rol wings 
others had begun. 
The laws of war of thoſe terrible | 
may be known by their effects. The antes mens” 
not merely ſubdued, but annihilated; their Cities 
did not Empl pm An old, to new maſters; — 
— were a wy redueed io à confuſed heap 
The ſlight ſketch already given of the 
, of many of 'the parent nations, may 
in ſome meaſure account for theſe bloody maxims; 
and it muſt be owned that the deſcendants of Den 
were not unwortby their ine xorable anceſtor. 
Whether from the principles of ſuch 3 religieo; 
the hatred they . bore their Enemies; their 3 
booty ; or the. mere pra of their diſ 
their courſe was every where 
Ferre 
, that t ve been not improperly 1 
6 wild r Gibbons compares the an 
Attila, to the Moguls and Tartars, in their moſt ſa- 


indeed muſt have been the ſituation of m 
Among the latter, the abuſe of the rights 0 


| 5 onen wir the it King of kaly, . 


(c) Partim naturam populi ſuetam preelio, et as: diſh. | 


dis. infle? aprom.—And. Bur. Suec;:tes, 2. 
"was 


marked with a prong | 
; and extermination! ſeemed ſo entitely their 


vage ſtate; and if the eompariſon be juſt, — a" 


EF 
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was exerciſed. with. à tegular form of dilcihae 
Whenever a City was reduced to farrender at dif 
tion, the inhabitants were all aſſembled 17 ſome 153 
cent plain, and a dividon, was, made of them 
zhcee- parts. The ſoldiers. and youug men were ei-. 
iber ealiſted among their Conquerors, or we 
on the ſpot ; the | young: women were reſer ved tot © 
other purpoſes ; and the ol and. iufirm alone ver” 
allowed. 10 live, paying a tax. (40 

This was the conduct, bel exttavititha *. 
gour was ſhewn; 12 8 tho moſt, caſual proyocations;/. 


the. ſlighteſt Is or convenience, w- 
valued: the: ge 59 Vcrimioate Llavghterz* 
and to uſe their own expr * Horſes m t ron 
without ſtumbling, where hoo and cities 3x dude 
ſtood- (%. In coaformitx- with theſe mahnerz, we 
fad their hiſtory, a hiſtory of, blod. Above ru 
millions. of perſons. were ſaid 10 have been flay 
tered by Tenne, . od eſteemed 
pcs pw and may the wy to have 4 N 
2 Geborrible appellation pf the ſcourge of Gd, 
1 9 75 was. pleaſed to aſfume 
among his other titles, (/ Wen of the 
vigims which fell bafore bn ah wal wall : 1 55 by © 


the tha organ. Was, to | more” 
el 4 1 57 phy this 19 
L USTINLAN ; and 1 


might be mukipli inſtanees, 40 le ſhew that the” 
cy of he the derail. was gu] 16 If i . 


(2) Viede Gi iſan par La Orvis E. IQ Os 
a Jes all. ch, 34 
) Ala is — N Ane 
gau Hungarise, p. 10 Omniaque C atque incendiis 


* miſcens, . ſui, terrorem excitavit. ut 2 ad nomen , 


4 


** nod. aliter quam ſdam oreo omnes Nationes 
7 — Hurts et * indeed Nass er . — of 
theſe wars, when 1 „ to have periſhed on Atti · 
l's fide lone, hoy * Tb 11 
Vor. I — RENE - forpaſs 


% 
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; ſurpaſs the horrors which the groſs ſum muſt imply, 


In the fiege of Topirus, the Selavonians maſſacred 
- Hfteen thouſand male priſoners ;- others of their cap- 
tives were impaled alive; or ſuſpended between four 
19055 and beaten with elubs till they expired; or 

neloſed in buildings and left to periſh-by fire.— The 
Thiringians, after the defeat by Elius in the plains 


df Calons, murdered their hoſtages as well as cap- 


tives, and put to death two hundred young-maidens, 
Dy tearing them aſunder by wild horſes, or cruſhin 
their: limbs under rolling waggons: The Avars, af. 
ter offering their captives to Mavzior at a low 
price, and being refuſed, deliberately cut their 
throats as uſeleſs merchandiſe. (ß 


\ : N « 


Such horrors gave riſe to Fables that were leſs un- 


mals, not only in ſlaughtering, but in drinking the 
blood of their enemies. (4) Whatever the belief 
Was, the effect of their rage was conſeſſedly terrible; 
inſomuch that the fineſt and beſt peopled Provinces 
were rendered naked and barren; and Africa, which 
on account of its beauty and fertility, had been call - 


(e) See Gibbon Dec. & Fall. che. 36. 24. 

8 0 This is Jornandes“ ſtory. Others, according to the Author 
bk the Reſpubliea et Status Hungariz, derive them from the more 
. tlafſic origin of Fawns and Satyrs; others again from Macoo 
the Son of Jarntt,—Refp. et Stat. Hung. p. 36. 
Nanny of the, Inhabitants of the Baltic Tan were ſuppoſed 
to have heads like dogs, and all males brought forth by the Ama- 
78, were imagined invariably to be of this form. Adam. Brem. 
Pa bras hrs ee eee e 


/ 
Rd 
q , G 1. 
* 89 Fo 
© 4 8 ed 
4 * 1 
* 


we 


OD , c 


they ſtood ia need of any. The e 
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ed by a writer of the middle ages © Specioſitas totius 
«.terr® florentis,” (i) was reduced to a ſtate ſo dread- 
fully like that of a deſert, that according to the Hiſ- 


meeting a man. . e 4 


5 rl SIGH UAE avi ee Fin 
Nations that could make; war thus terribly, would 
never be delicate in their ſelection of a cauſe. Ir, 


would be even doing them injuſtice to ſuppoſe that 


and Gzaman' People, the Parents of all the reſt, 
were little accuſtomed. to wait the ſlow teturns of 
labour for ſubſiſtence, whey they might acquire it 


by the ſword? nor would they condeſcend 10 raiſe 


that by the ſweat of their brow, which they could 
more eaſily obtain by wounds and blood. (4); It was 


ulual | therefore among them, on the approach o 
the Spring, to aſſemble and deliberate. into what 


quarter they ſhould carry the war, as a thing of 
courſe. The hope of booty generally determined it; 


and it was only to be ayoided. by the . of a 


tribute under the name of a preſent. Even before 


tbeſe tributes came to be regular, the withholding 
the preſents of mere ceremony, gave riſe to very 


cruel invaſions. That under fo firm a ſoldier as Va- 


-  LENTINIAN, by the Alemanni, aroſe from the indig- 
- nity of their Chiefs at the parſimony of a Roman Mi. 


niſter, who had leſſenęd the value of the preſent they 
were intitled to receive, on the acceſſion of a n 
Emperor to the throne. ()) That alſo t Arabe 


againſt the Soldiers of JuLtan, retreating from the 
Perſian war, originated from the ſame cauſe. (m) _ 


4 


(0) Viftor, 


. 


) Nec arare terram aut expectare antum tam Meant, perfunſy« 


ris, quam vocare hoſtes et vulnera mereri : pigrum uini mo et i 
ers $ weed ſudore acquirere quod polls ſanguine rake An Tait. 
de Mor. Germ. 14: © 2 . 
9 If . this fort of Law 

m) See Monteſquieu's RefleAions upon this fort of Law of - 
Nich Grand. et Dec. ch. 18. py 


K 2 This 


K Fften TAY FALL er home 


This precarious ſtate of the public ſceurit 

ally implics 4 general want of govd ey, aloe h. Br: 
amp ohh of it are but tov numerous | during this ut 
Stat period, but Which us they may be eonſider. 
as infradtions, need not to be mentidked; It was 
ved however for ſuch a 1 of the Law of Na- 
ions, ht; a People making Treaties, deliberately to 
hetmſelves by a previens bath, to rat the 
nh were Tweatihg to 6bſerve. This was fup- 
15 e che eaſe with the Gothic Nations ſettled 


Txtobo8tvs in Thrace; ben they bound 
vt by treaty to defend that part of the Ris 


W * 

P py. à State allo, the gftinetlons between mu · 
25 JsfiſdiQon, and the hativak] porter, as It 
cncerned | Foreign Goyertimentts, eot hardly be 
well underſtood, And necotfitigly we find Whew 
Mak ele! a Küng bf the Frantz, had broken 4 
te had ace with the Romans; be was not 
Suk id by the order, and at the difefetten of the 

ORs (the 6vy mode which evula Gn 
4 \ But was ealmly ſummened before the 
dane 105 a” Magikrate, aud envicted und of: 


N WOO OT eee 


being allowed atneng We 
* Rn 3285 080 * of ex acting Tributes 
Wen followed ; for in this tuation of EftiHued 
- and uni verſal hoſtfiny, nations Ebeld never be aware 
bf the points of artack; and when every nun are. 
ed himſelf aga hiſt his felder as 4 mutter of courſe, 
it ſurpaſſed human courage, and human foreſight, to 
ez efſectually upon their guard. Much firm- 

e therefote than the Romans, might not very 


* Ser che quiere] of ETON and Patuts, #h the pf 


ſence of the Emperor Txropos1vs, Which iu their * i 


covered to him their ha of One i bon ch. 
) Gibbon _ch. 30, 
| < " rally | 
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naturally fall upon the expedient adopted by them 
and others, to deliver themſelves from theſe cruel. 
evils. The eaſe bowever with which Tributes. 
were granted, as naturally provoked new v 
and new barbarities ;—Thoſe exaRted by the Danes. 
and. Norman are well known; and the cruel avarice. 
of theſe mercileſs Robbers, (who were only come. 
plying with the received Law of Nations" according. 
io em,) has been pathetically deſcri various 
Hiſtorians, To give particular inſtances gf their ern - 
elty after thoſe alread cited, would be as ; 
as they are diſguſting ; it -is ſufficient to obſervg, 
has] in mere predatory . this feroeiqus 
people, who wer only to be curbed by the comps. 
manding genius of 'CHARLEMAGNE, ſpread 9 
ſelyes aker his death, over Saxony, and Flanders 
as far as Mentz; —and after ravaging the coalts, pe- 
netrated by the rivers into France; here they pil- 
laged and burned ber Capital, and the faireſt of ber 
Towns, as far as the province of . 
CHARLEMAGNE forglay and dreaded their Wege 
and js even ſaid to have ſhed tears, when he | 
them defying his name, and likely to break down the 
force of that order, which be ſeemed born to eftas. 

bliſh. (y), It would be unneceſſary to attend ,theip 
progreſs into Britain where they mage themſelves 
maſters of the Throne itſelf; or to deſcribe the ex. 
tent of their batharities and robberies, which could 
only be got rid of by means equally deſtructive of re. 
gularity and law, a 2 maſſaere 15 1 ah 11 
people they had outraged, 


See Velly. Hiſt, de 8 t. & Mallet 8 oe 
12 7 there ic a long and full account of than. 
Mezerai, & Gujccardini's Defcript. of the Netherlands. ſub 
ann. 8 30, to 890. Even the out illiam, in times far better 
regulated, was reduced to the. humiliation: of buyi ele off che ata 


tacks of the Dangs en OST 0 0 | 
den, * * „A. a 1. — 
e 6 ad | 
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Had theſe horrors been merely the effect of a 
burſt of paſhon, or the heat of war; or conſidered” 
as a direct infraction” of Law; ſome conſolation” 
might be derived to the lover of good order. But 
it is his peculiar unhappineſs to find that they were 
the mere effect ofa compliance with received maxims, 
and a conformity with, what was conceived to be, 

. no more than duty; for even independent of the 
convulfions produced by the irruptious of ſuch buteh- 
ers as ALARKIE, AT TILA and GENMSEAIE, the in- 
zuſtice of executions in cold blood ſeemed to be re · 
duced to a ſyſtem. . en SELB ES 
Of this nothing is a ſtronger proof than the com. 
mon mode of proceeding againſt unſucceſsful Gene- 
rals when taken priſoners in battle. In thoſe unfor- 
tunate caſes, their deaths were regular and certain; 
and the horror is enereaſed when we conſider that 
the cuſtom prevailed long after Chriftianity was in- 
troduced, and may be traced through a ſeries of 
years ſo connęcted and extenfive, that we are not 
able to point out the exact time when it ceaſed. We 
have ſeen its reception among the Greeks, and Romans; 
nor could it be expected that men leſs enlightened 
than they, ſhould exceed them in humanity. - We 
accordingly find the Law'in full-force at various and 
diſtant periods.—In the year 366, upon the defeat 
of the Alemanni, their captive king was hung on a 
Gibbet by the Army of Journns.—In 406, ' Radagat- 
fus monarch of the Goths reduced by Stillicio to lay 
down his arms, after being for ſome time a priſoner; 
was ſhamefully put to death. Fifty years afterwards, 
the great and juſt Thxopok1z himſelf, orders for 
execution, Recſiarus the conquered king of the Sue- 
vi; In 486, Syagrius the Roman Commander in 
Gaul, was defeated, and beheaded by Clovis; and 
in 532, the Burgundian S/g!/mond, overcome by the 
Sons of that Prince, was together with his wife and 
children buried alive in a deep well. Even the en- 


lightened 


_— 
is . 
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lightened Chariemagne, who lived near three centu- 
ries after them, and whoſe genius has been juſtly 
ſaid to have gone beyond his age; is found calmly 
commanding four thouſand five hundred Saxons. td 
be beheaded in cool blood, after having ſlaughtered 
the bulk of their nation in, various battles. 
The Laws which could permit ſuch deliberate ex- 
ecutions, very naturally allowed as an act of mercy 
alone, what the more humane morality of modern 
times, has deſervedly driven from its Code. We 
muſt not therefore be ſurpriſed to find perſonal SL A- 
'vERY exiſting throughout thoſe Countries which ad- 
mitted and brought into practice theſe maxims of 
blood; and the greater the number or the rage of 
hoſtilities, the more fruitful was the ſource of, ſerv 
tude. De en, | r 14727 lan fe 
It was often made the inſtrument of litical ad. 
vantage as well as of private wealth: Aer the de. 
feat, of Chiſroes by Juſtininian; ſeventy thouſand 
captives were led from the banks of the Caſpian, 
to form the ſettlement of the Ifle of. Cyprus. The 
poſagy. of Charlemagne, after an interval of above, 
two hundred years, was of the ſame kind; and the 
half-ſfubdued Soldiers whoſe allegiance, be doubted. 
in Saxony, became the faithful means of his defence 
in the provinces of Friſelan d. 
The ſtate of a Slave in thoſe times, was little bet- 
ter than it was under the Greek and Roman power. 
2 The hortid inſtitution of the x uHri was in- 
deed not known ; but abſolute power of [life and 
death was claimed by the Maſter ;* and the warrior 
who at one moment had defied his enemy in the 
field; followed him the next, as ſubſervient to his 
will, as the cattle which equally with himſelf, form- 
ed the eſtate of the Conqueror, 3 
(4). Among. the early Germans however, according to Tacitus, 


it was better. one Conditio apud Getrmanos quam Romanos. 
de Mor, Germ. | FAY 


a 
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13 proceſs of time, diſtinct claſſes of Bla ves eame 
to be 8 Thoſe of talents or perſonal beau. 
ty, were reſerved for the ſervices of the family; 
thoſe, whoſe only qualifications were health and bo- 
dily e were chained as it were tothe foil, and 
fold along with it as the means of its cultivation. 
They were confidered indeed as a perſonal as well as 
a real the Engliſh law, in common — 
moſt others, ividing them into Villains x 
and. villains in groſs ; the one fixed to the 18 05 (ad. 
ſeripti giebæ,) the other annexed to the perſon of the 
lord; (7) and there are inſtances of great numbers of 


them being tranſported from one eſtate,” and even 
from one province or kingdom, to another, (9) 5 


will, or convenience drefted. 

Io preſerve an empite thus proudly adminiſtered, 
we muſt not be ſurpriſed to find that a difference; even 
in moral worth, was made bythe Law between the 
Lord and the Villain, Hence, the depoſition of a 
flaye againft his maſter in a Court of Juſtice, was ne- 


ver received; (7) hence alſo, that humiliating dif. 


tinction which the Frankiſh Conquerors made be- 


xween the equivalent demanded for the death of 
their relations when any of them were killed; and 


that 80155 for the Grath yo the e Gauts. @ 


— ” 


60 1 Lite). See. FR Sir T. Smith's POPE IO $- 16. | 


Spelman's Gloff. voc. Servus. Germanorum inſtar erant noi 
illani, a Servis * diver; quidam eragt pradialis; qui- 
Qazi. furſonates,” 

() Chilperic — away Whole families of Slaves from bis 
farms near Paris into pain; they were chained in waggons, 6 
= preſet on the A of his Daughter, 
| Sieg. Tur. L. 6, C. 48. 

0 L. L. Sancti. 9 d. Reſp. et Stat. Hung. 12 

Edict. Theo! be nin 249: 
7 See the Salic and nd Repuayia Laws wit Monteſ teſquieu's re · 


flectior s; Ess Loix, and Obſervat. fur VHiſt * 5 


Mably. L. 3. Allo Glas. de Du Cap, wee Be 
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- The exiſtence of Slavery, was Jong protected in 
Europe. We ſaw it univerſal before the Chriſtian 


#ra ;/ nor could it be expected that a new religion 
whoſe eſtabliſhment was accompliſhed under a cruel 


length of perſecution, and which looked for ſucceſs 
to inſinuation and conviction alone, ſhould immedi - 
ately effectuate the reforms which it came only to re- 
commend.: - Chrifiantty however, in conformity with 


its principles, claims the merit of having gone far- 
theſt towards the abolition of this dehafing Inftiruzi- 


on, It is indeed the great, and almoſt the only-catfe 


of its abolition, in the opinion of GroTrvs, , Who 
lays it down that by the old Law of Nations, the 
A legitimate; (w) an opinion in 


racłice uus per fact 
Which he is fully borne out by the univerſality of the 


When however the milder doQrines preached by 


him, came really to be well underſtood and diſſemi- 
nated in their genuine purity ; the effect upon this 
part of the then received Law, was viſible and per- 
manent, The profeſſed and aſſigned reaſons for moſt 
of the charters of manumiſſion, from'the time of 


- 2nd Cap. 19 of the Leges Sancti Stephani. Reſp. et Stat. Hung. 


P- 103. It cannot be expected that in a work like this, our atten- 
tion can be arreſted to confider at large the condition of flavery 
in the middle ages ; or if it could, the matter has already been 


too amply and too accurately inveſtigated to attempt it anew. It 
is enough to touch lightly upon the ſubject, in order io ſbew 
that it came within the Law of Nations of theſe times. The 


learned reader need not be told of a whole cloud of Antiquaries 
and Critics upon this part of the Cuſtoms of 7 ' 


For the Condition of the Saxons, however, in England, ſee 


much learning in Dr, Brady's Gen. Pref. to his Hiſtory, and Sir 
T. Smith. 3. 10. | f 0 os A 
10) De Jur. B. et P. 3.7. 9. | | 1 
x). The chief and moſt antient diviſion of men in the Codes 


of * rudence in Germany, was into two ranks; the Fremen 
an Moves be OTE, FS At y; © 17 85" 
N Heineccius Elem, Jur. Germ. L. 1. S. 27. 


che 


GREGORY 


uſage, both before and for ſome time after the ra 
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Grxxcory the Great, to the thirteenth Century, 
were the religious and pious conſiderations of the 
fraternity of men, the imitation of the example of 
CuRISsTr, the love of our Maker, and the hope of 
redemption. Enfranchiſement was frequently given 
upon a death-bed, as the moſt acceptable ſervice that 
could be offered, and when the ſacred character of 
the prieſthood came to obtain more univerſal venera- 
ris to aſſume its functions was the immediate pail. 
port to freedom. (1) 
Long before this however, Chriſtianity bad. begua 
to perform its office in ſoftening the rough manners 
of the Barbarians ; and though, as was natural, the 
ſavage underſtanding of a Goth, or a Seythian, 
might not be able to comprehend, or might perhaps 
- at: firſt deſpiſe the humane duties which it arr) of 
yet he was inſenſibly led to reſpect, and aſterwards 
to embrace a religion, which evidently tended: to 
bold out protection to the unſortunate. Alaric in 
the midſt of the ſack and pillage of the richeſt City 
in the World, gave the ſtricteſt orders to reſpect the 
Churches of the Apoſtles; and what is more wonder 
ful at that time, ta ſpace the lives of the unreſiſting 
citizens. Alaric and many of his Goths, were 
Chriſtrens ; and in compliance with his commands, 
(or probably in the fervour of his own zeal,) one of 
his Captains in the moment of la Paus his hands on 
an immenſe hoard of plate, upon hearing that it was 
dedicated to the ſervice of Sint Peter, abſtained 
from his prey, and was iminedfately ordered by his 
Commander to replace 1 it in the church, 


( The enfranchiſement of Slaves in England aroſe moſt per. 
ticu {th from theſe principles of piety: the manter of it hs 
been well deſcribed by Sir Thomas Smith (Commonwealth, 3. 
10.) and Dr. Brady (Beu. Pref. to his Hiſt.) | 

For the manner and motives of. enfranchilement on the Conti- 
nent, beſides Monteſq. Pu Cange, &c. tee particularly Heinec- 
vous. Elem Jur. Germ, L. 1. Tit. 3. De Stat. Libertinorum, 
* he ee Note U of Robertſon, Ch. V. Introd. S. 1. 


Oa 
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On a fimilar occaſion, and in a moment of equal - 
licenſe, Luiprend, king of the Lombards, on the 
point of plundering the ſame devoted City; liſtened - 


to the voice of the Pope; withdrew his Troops, and 


performing his devotions at the ſhrine of the Apoſtle,” _ 
reſpecifully made an offering of the enſigus of his 


command. (z) 


A ſacriſice much more congenial with che genius of. 


the new religion, was made by Heraclius. After the 
the defeat of Choſroes, fifty. thouſand captives were 


releaſed by that monarch, conſiſtent with the ſpirit | 


which to uſe his own words, made him devote his 


life for the ſalvation of his brethren, to pbtain in a crown : 
of martyrdom, an immortal reward. The dawning 
of the Chriſtian Law of Nations is alſo to be obſerv- 


ed in the conduct of the ſame Prince, in his meſ. 


ſages to the Perſian Tyrant, exborting bim to ſpare _ 
the blood of his Subjects and relieve an humane 
Conqueror froth the pain of deſtroying ihe faireſt. 


countries of Aſia. (a) 


Such among many, were the good effects of 
Chriſtianity upon the Laws of War during theſe 


times Not that it is meant to be aſſerted, that it was 


the ſole cauſe of the humanity which is ſometimes 
diſcoverable in this dark period; fince among the 


moſt pagan and ferocious nations, examples often 


appear of a magnanimity and compaſſion, which 


ſhine forth and dazzle us amid the ſurrounding 
gloom. Of this, the accounts of the North Ameri. 
can Savages, preſents us with many inſtances ; and 


of this alſo, we meet with ftrong proofs among the ſa, 
vages whoſe pay we are examining. The Laws. 


of ſeveral of their ſtates, made expreſs proviſions to 
enforce the rights of hoſpitality, (2 and various hiſ. 


tories 


(x): See Gibbon, and the Authorities he quotes, Chs, 31. 49. 
(a) Id. Ch. 46. 


4% By a Law of the Burgundians, tit. 38. S. 1. whoever refuſ. 


ed Bed ot Fire to a Stranger, was puniſhed with a fine of three 
| chillingz 
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FROM THE FALL OF ROME. * 


tories might be related to ſhew how, thoſe rights 


were reſpected. | 


Eminent among the reſt is the * of Alsoix. 
the 


There had been old war between th and 
the Lombards, and Al gOoIx, Prince of latter, 
after overthrowing the Gepidæ in battle, piereed 
with his own hand the Son of TuRIsVND their king. 
It was a cuſtom it feems among the Lombards, to 
reward valour with a ſeat at the royal table; but the 
ſon of che King could not ſit even with his father, 


votil he had been inveſted with arms by ſome fo, 
reign Prince. —Alsoln ambitions of this honour, 


did not heſitate with forty Companions, to viſit the 


court of Tox18sUnD, and was thus in the power of 
a hoftile and injured Nation. The generous Mo- 
narch however, though he could not .prevent his 
grief from burſting forth at the fight of him who had 
Juſt ſlain his ſon; reſpected the rights of a ſtranger, 
protected him from the vengeance of his nation, and 
1 I ne inveſted with the bloody arms of his 
child. (cp) | PEW 

But though the virtues of hoſpitality found emi- 
nent place ia the conduct of many Individuals ; yet 
ſtranger Nations in theſe times had little reaſon to be 
happy under the Inſtitutions which governed their 
intercourſe. The eſtabliſhment of the Fsvpar 
Srsrgu, introduced all the vigour and har ſhneſs pf 


ſhillings, By another among the Capitularies, ſome centuries al- 
AR any one who. ſhut his houſe againſt another going a 
N was fined fixty ſhillipgs. L. 6. 8. 82. and among the 
Slavi it was even a maxim. Quo nocte furatus fueris, Cras ap- 
« pone hoſpitibus. See Note F. F. Robert, Ch. 5. Tatrod. 
A Law of the Wiſigoths enjoins not only che good treatment 
af Werehan's and Strangers, but chat they ſhall be tried by their 
dun Laws. BE : Le” 
a FE: Fuero Juſgo. L. 2. P. 436. 
(e) Gibb. Ch. 45. The Paradiſe of Odin was enjoyed even 
ypon Earth by this fierce Prince, who, having flain the only ſur- 
viving ſon of Turiſund, faſhioned his ſkull into a Cup, Which 
ſerred him long afigr at his ſeafts. Ib. FEY. 4 
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military watchfulneſs ; and men in the boſon of - 
their on Society, ſeemed to keep guard as if ina 
camp. If a perſon therefore removed from dune 
ſtate to another, though it was in ſearch of ſettle - 
ment, the ſuperior Lord might ſeize him as his Slave. 
The cruel rights of the Inhabitants of the Sea Coaſts 
againſt thoſe who ſuffered ſhipwreck ate well known; 
and among the Welſh, a madman, a leper, and a 
ſtranger, might be killed with impunity. ( 
If a man even of the ſame ſtate, paſt one 
province of it to another, he was bound within a 
year and a day to acknowledge hiniſelf to the Va.. 
fal of the Lord of the manor where he ſettled (e): 
The Jus Albinatus, is hardly yet even worn out on 
the continent, and deſpeaks forcibly, the inhumanity 
of the early Law of Nation. 
Such then was the ſituation of Europe from the 
fall of the Roman Empire, till about the opening of 
the eleventh century; and we ſhall probably not be 
able to diſcover a period of its hiſtory, ia which 
there is to be found, greater licence, leſs order, and 
conſequently leſs happineſs, In fuch a ſituation there- 
fore we carmot expect that any very clear_ideas of 


(4) Leges Hotl Dad. quoted by the Author of Obſervations 
on 2 Statutes, chiefly the more * p-. as. n 
(e) So jealous indeed were our anceſtors of encouraging an 

reset with Strangers, that by « law of the Conqueror, ns 
man was allowed to rettive a perſon unknown to him into his 
houſe for more than three days, unleſs he had been previoully 


recommended to him. wer | 
F Leg. Guil. Cong, api Wilk. 225, 
This was but fittilar to the ſpirit of the 3 Laws of I 
Lotharius, Eadficus, and Edward, which enjoined that the hoſt 
ſtould be anſwerable for the delinquency of the ranger, in caſe ' 
x he entertained him in his on houle and nouriſhed him with his 
A vnn food for three nights together. | | | 
OY ee Bi Wold. 
a So alſo L. L. Withrcedi ; Si peregrinus vel advena devius va- 
petur, et tune nec vociſeraverit, net coftiu_ inſonuerit, pro fure 
ctomprobandus eſt, vel occidendus, vel redimendus. Id 12, | 
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© the rights of mankind, either as Individuals or ag 


Nations, were entertained. ' Soveretgns found difh. 
_ culty in conceiving, and more in enforcing a Set of 

Laws; which ſhould be able to give peace to the in. 
teridur of their own ſtates ; and it was not till after 


ii ele venth century, or rather till after the diſcovery 


df the Pandects of Jus 11x1aN, that the municipal 
Laws of the kingdoms of Europe came to aſſume any 
great regularity of ſhape. We may ſuppoſe then 
how little probable it was, that there eould be an 
thing like a Code under the title of the Law of Nati. 
ons. To ſacha Law indeed men never ſeem to have 
appealed; CHRISTIANVIT v, it is true, obſcured as 

it was, by the interpretation which the Popes choſe 
to give of it, ſometimes interfered with effect; but 


with reſpect to maxims of juſtice, or a common ſet 


of Laws for the government of States; they ſeem 
not merely to have been ſhapeleſs, but abſolutely 
r TFT e 

An enquiry might here very naturally be made 
" Into the nature of the TRRATIES which: were enter- 
ed into during this period; ALLIANCEs and poſitive 
Conventions, often ſupplying the place of general 
maxims of juſtice, and forcing men to the: obſervance 
of an equity which the tudeneſs of their manners 
prevents them from perceiving by nature. It is thus, 


as we before hinted, (7) that Barbarous and lufdel 


Nations have been inſenſibly produced into more 
poliſhed Claſſes, and led to the cultivation of more 
humane Laws. But the World was ſo particular 

fituated, aud the darkneſs ſo univerſal during thel 
times; that while the barbarous nations were allow- 
ed abſolutely to wanton in every indulgence to which 
- the poſſeſſion of the moſt ſavage liberty could prompt 
them; there was no people within their ſphere, to 


Y Chap. V. ad fa. 


ſet 
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ſet before them à better example, or ingorporate 
them by TRRATIES, with a better order of ſociety, 
In common Wars, where the. conquered. people 
are allowed ſome indulgence, and reſpeCt is paid to 
their manners and arts; if they excel their conquer 
ors in thoſe points, (which has oſten been the caſe, 
they have ſometimes been the means of. poliſhing 
even thoſe who euſlave them, the ſtubborn. ſuperio- 
rity of the latter condeſcending to adopt their learn+ 
ing or refinements; and thus it was between Greece 
and Rome: (g) But the deſtraQuon of the Roman 
World, was ſo ſudden, and fo total; and the ob- 
ject, as we have obſerved, was ſo evidently Exter- 
mination ; that the Barbarians preſerved the manners 
of the deſert, amidſt the moſt ſplendid materials, 
for civilization, for - ſcience, and for elegance. 
When theſe materials were deſtroyed, as they ſoon 
were, no other opportunities for recalling them pre- 
ſented themſelves from foreign quarters. The Weſt 
was unknown: the South was ſeareely believed to 
be inhabited beyond certain latitudes; and it was 
from the Eaſt and from the North, that the deluge 
came. If any nation could have improved them at 
all by treaty and alliance, at this time, it ſeems to 
have been the Cmninxsz; the doctrines of Cox u- 
civs having been cheriſhed among them long before 
CayrrsT., But that extraordinary Empire was re- 
moved to a diſtance far too great from the ſphere of 
their intercourſe, to be of the ſmalleſt ſervice to 
them; and poſſibly, if it could: have heard of what 
was then paſſing in Europe, it might have conſidered 
it as our preſent nations conſider the revolutions of 
Wydah, or the Caffres. | 
UROPE was therefore left abſolutely to itſelf for 
improvement; and under ſuch circumſtances, we 


The Hiſtory of the Tartars and Chineſe 


reſents 
te eminent example of this, : * 15 


he PROM THE FALL or ROME, 4s 


cannot be ſurpriſed chat its progreſs was. low. Dur. 


og the middle ages there is conſequently a great 
4 of diplomatie knowledge; and — Ara 
of thoſe times, afford us abſolutely nothing to ob. 
ſerve upon, as far at leaſt as they relate to the Law 
of Nations. What they do preſent; however, mark 
them as nations actuated by one common ſpirit ; and 
thou my are almoſt all ecclefaſtical, and relate 
_ chiefly to the foundation of Convents ; the building 
of Churches; and the grant of immunities to the 

Prieſthood ; (4), yet | that alone diſtinguifhes them 
from the reſt of the World, under the forms of a cha- 


raReriſtic RxTISTox. (i 


n e Ceres diplomats unizh per, Dusseeg- che 
am Diplomaticus of Leibnitz—the anonymous Recuil des 
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Traites, & Mabilion de re diplomatica—paſſim during theſe ages. 


+) The forms-alſo in wh h theſe Treaties run, prove t 

very ſtrongly. . r 
Tue name of Chriſt, and of che Holy Trinity, was invoked 
with great Solemnity; aud this form, which continues to this 
day among Chriſtian Nations, began at leaſt as early as the time 
n . Ly „ Du Mont. 1. . ts 6. 
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iſorder continued to overwhelm Europe | 


opening of the eleventh century ; we muſt 
7 4 that, the ſergeity of mangers 
perithed 


2 yo N 


at hep oh 
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It is one of the moſt painful taſks of hiſtory to be 
obliged to record the facts which diſgrace, as well 
as thoſe which ennoble mankiad, and in examining 
the cuſtoms which prevailed during this period, our 
humanity will be but too often ſhocked. Though 
freq more regular, they were ſometimes not 
eſs. baxbarous than they were during the ages of 
| which we have juſt been treating. They muſt ,how- 
ever be related, as without them, the account of the 
times, though it might gain in ſoftneſs, would loſe 
in accuracy. and truth, the moſt efſential points of an 
| orical enquiry... Or I OI WF a, 
Of all the nations which at this time pretended to 
e little civilization that was known, the Normans 
eem to have TE the lead in the diſplay of 8985 
"tl inſolence, . as well as of valour. In England 
ey are deſcribed by the, Moncks, as Devils rather 
| om their” 1 in blood 
d to be let 


* 


than as, men, "and 


- 


more. than, other nations, were ſuppoſe 


Wee. (a) If tHe Hatis recorded of then ate true, 
they ſeem indeed to juſtify the conelufion. They 
are faid to have put their priſaners to the moſt un- 


beard of tortures, in order rotifcover "treaſures that 
were ſuppoſed to be concealed; they ſuſpended men 


over fires by the head, the feet, and the thumbs; 
they cruſhed their brains with tight ligatures, and 
threw them into dungeons ſwarming with ſerpents. 


When they turned their 713 on the ſofter ſex, 
xe laughter of their 


left deftitine of protection by lc 
kindred, no law or. ſentiment of generofity could de- 
fend them from their brutality; the Cloiſter alone 


afforded them ſecurity for their chaſtity; a proof 
that the conquerors proceeded on a fort of ſyſtem, | 
and that their violence was the effect of received 
cuſtoms which knew! what was to be reſpecled, not 


6 (3) Chron. Sax. p. 238. g | 
8 5 | x90 
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cuſtoms of the Normans, and was adopted by many 
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of the mere heat of battle which reſpects nothing. 
There is a remarkable confirmation of this in the . 
of MarII DA of Scotland, who, though a foreign 
and neutral Princeſs, at that time in England ſor her 
education, was obliged to aſſume the veil under 


William the Firſt, and was married aſterwards to 

his youngeſt” ſon.” The marriage of 'a Nun being 

unlawful, and EW examining ber upon the 
e 


oint, the aſſigned the deſence of her chaſtityas the 
Pie Wodte for her profeſſion: The plea was allowed 
to be a good one from the known and ach 


others in the ſame fituation and with the ſame ſuò - 
ceſs. (c) Such was the conduct of a people Who 
ſtigmatized their victims with the name of barba. 


rians, th an "appellation © in which, added to the 


rights aſſumed upon it, they ſeem to have imi. 


tated the inſolent ferocity of the Greeian law of na. 


tions, mentioned in a former chapter. (o? 

The barbarity of the Scotch cuſtoms of war ap- 
pears equal to the Norman, and the general ravage 
of a Scottiſn invation, more particularly that of 
Dav1p the Firſt, may be compared to the Seythian 
cruelties ; the ſiek and aged were murdered in their 
beds, infants at the breaſt, and prieſis at the altar. 
David however was famed for humanity, aud the 
only excuſe for him is, that the received cuſtoms of 
the troops be commanded, made it uſeleſs for him to 


forbid what he could not prevent. ( 196m”, 


In Zaly, which claims to have been the firſt to 
emerge from the barbariſm Which deſolated Eurape; 
cruelties not leſs ſhocking were often exereiſed! At 
the cloſe of the twelfth century, Mascus, 
Seneſchal of the Empire, and pretender to the re- 
geney of Sicily, invaded that Iſland; He was ſo Er 


c) Eadmar. Hiſt. L. 3. William of Po; hp. 40 | 
Gee ene, ee 
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regular as to wait the denial of bis demand, before 
he declared war. When it commenced however, 
he burſt like a ſtorm upon the unfortunate people ; he 
buried moſt of his priſoners alive; he the 

Eccleſiaſtics; and thoſe whom he treated with the 
greateſt lenity be threw them into the ſea. (g In 
21264;;MarnyRoy, the natural fon of Frederick II. 
making war upon the pope in Tuſcany, puniſhed the 
1 who fell into his bands by mutilation and 

death. (4) On the other fide his rival and conquer 
\Crartizs of Anjou reſerved numbers of the pri- 
ers whom he at the battle of Beneventu _ 
his entry zato Naples, where they were ꝓut to d 
like common criminals; (i) in revenge for which, 
and other cruelties, twenty years afterwards, two 
hundred gentlemen taken by the Sicilians in a naval 
battle, were beheaded in cool blood by the an. 
admiral Loz1a. (#), _ 

A milder puniſhment on that occafion was ex- 
perienced by che common ſoldiers, who were ſent to 
the gallies, and who as a mark of infamy were ficſt 
condemned to have their hair cut off. 66 It is re- 
markable that the loſs of hair ſhould; have continued 
thus long in Europe to be a fign of di Under 
the Merouignian race of kings in France, it was the 
lame us the loſs of the crown ; and amid the frequent 
re volutions which that family underwent, every 
dethroned prince was regularly ſhaven and thrown 
into a convent, after which it was ſuppoſed. that he 

could not pretend to public 3 The pride of 

long hair was extremely antient among the 3 
nations, and i to be traced far back among the den. 


4 3 Wl. geſt; Innocent III. 

N Burigny We Sicil. 2. 145; 
(i) Id. 21. 166; (&) Id. 2. 208. 
8 9 Hiſt, de Sicil "4 


ht 
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. military puniſhment 
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perhaps indeed i it 8 denied that theſe da 
number * other examples were in conformity wi 
the received laws of war, and they. may be ſuppoſ 
rather to have ariſen from the 5 * 
violence in particular men. 0 univerſali e how. 
ever, and, what is 2 . | 
Europe, prove them to have been t gence 
of Sed colony and the cuſtom of e as 
has often been obſerved in oy * this work, 
is the only law Which can when parti 
cular conventions bave not paw upon. Num- 
bers of the caſes of barbatity which preſent them- 


ſelves, are befides fo regular and uniform in the cir- 


cumſtances of their ſeverity, that they muſt have 

been founded on cn general maxims. There was a fix- 

ed object propoſ in them, and they were the means 
too btain it. . 

Among theſe might be reckoned the barbarovs 
of mutilation; inſtances of which 
are perpetual th the hiſtories of Europe. 
ind we may the judge whether they can be deemed 
ana we ma en can 
mere acts o diforder. 7 

In thetemh century, Tazozaiy duke of Spaletto. 
who is deſcribed by the biſtorian as not — 
the title of hero, having condemned his captives ta 
the moſt odious of all mutilations, granted them 


(m) ) See the ſtory of the young men of F,mſburg, nant to. each, 
by Trochill. The ſeventh of them, ſays the record, had long 
fair hair, as fine as filk, which floated in curly and . on his 
ſhoulders, — bein ed what he thought of death, I receive it 
«illing 2 iN e wb Ir arc | 
hair be ed by any one ron gy n yourſelf, gor 
by ſtained with my blond Mallet's North. Antig. f. 208. 
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mercy at the prayers. of a woman. Being aſked. 

however What puniſhment her ; buſband c eſerved 
ſhould he be again taken in arms, her anſwer marks 
the ſpirit: of the times. He has eyes and a noſe, 
ſaid ſhe, hands and feet, theſe are his own, and 
theſe he may. deſerve to forfeit by. bis. perſonal 
- offences.” () The maxim continued long after- 
wards in Europe. Not to go into. our own ſtory 
beyond the time of William the Conqueror, Whote 
ſeverities this way are well known; his ſon Ruyus 
took vengeance upon the Welſh, in. aA 1098 by 
cutting off their feet and hands : (o) In 110) Rg. 
bert duke of Normandy loſt his eyes for endeavour- 
ng to break priſon to which the laws of war had 
condemned him. (2) In 1136 Magnus king of Nor- 
way was emaſculated by Eric of Denmark; (9) — 
in 1190 the Suabian Emperor Barbaroſſa, delivere 
his captives of Milan to the knife of the executioner, 
or ſnot them from military engines. In the next 


century Marcualdus puniſhed the Sicilian nobles With 


different mutilations; and ſixty years afterwards 
Mainfroy, as bas been obſerved; made war oh the 
clergy in the ſame manner. e eee ee 

The barbarous treatment of Roger II. by the Em, 


peror Henry VI. may be attributed to motives of 


policy, rather than the received. cuſtoms: of War; 
nevertheleſs we can have little idea of the regularity 
of thoſe times, when even with theſe motives, a 
king conquered by another in open war, was cmaſ- 


culated, and delivered over to perpetual impriſon- 


ment, in order to cut off all hope of poſterity.” () 


| 6 a) Luitprand Hiſt. ; 4: ch. 4. I have tranſctibed Gibbon's 


tranſlation. ' See che whole of that curious flory. Dec. & Fall. 
10. 254. r | 18 nr 
4% God. Leg. Vet. Spelm. ap. Wilk, p. 283. 
% AAA K NI Ze; 
. 8 Mod. Un. Hiſt. 28. 461. oy ores 
7) Ut ſpem omnem ei ſucceſſionis Henricus adimerit, et de 
jure hæreditatis futurz poſteris litigandi ſurriperet cauſam, gene 
| R 8 
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At the ſiege of Liſbon in 3 it was the EE 
of the Spaniards ſays Froiſſart, — bey too A hi- 
ſonor, to tear out his eyes, and cut; off his feet and 
hands, and in that condition to ſend, him back vi 
"A meſſage to his 1 u, threatning hen 'F 
ith the ſame fate. (5s) Laſtly it is ad io have . 
reſolution of the French beſore the battle 
Agincourt in 1415, to cut off the three fingers 
77 right hand of every Engliſh archer who tho 
fall into their power; a deſigu of which Henry 
knew how to take dis advantage, in his e to 2 
ſoldiers on that memorable day, (f) rn ar 
Sdbocking as this mode of military vengeance Ap. 
Peng we probably are not to attribute it altogetker 
to the ferocity of -the times, and certainly not to the 
ſudden paſſion of individuals. In all A tt 
took its riſe from deliberate views of po Ret 
e when war was the ſole buſineſs, and the paw er 
| of 2 active miſchief was therefore conſiderec as 
the higheſt endowment, the value of the members of 
the body was heightened in proportion; and as the 
theory of puniſhment ſpeculates chiefly. on thole 
things on which it. beſt can TIES effect, the eee 
of the limbs came thus to be a common penalty even 
under municipal laws. We cannot therefore wonder 
if under the law of nations, where ſo much muſt 
always be left to the diſcretion. of the conqueror, the 
fame ſpirit ſhould appear. Accordiagly, u ſeems to 
have governed both the warrior aud the, legiſlator, 
and was found in the camp as well, as * bal of 
juſtice... | Dt. | 
Another ung mark. of defi. n, of. pr proper 
principles, rather thad-of mere Ea w_ of, dilpo- 
lition, appears in the frequent u ſe f poiſon, "which 


tales illi artes Aifdioaits: Relechom fecit, et, carcepi 9 
4 xit.—Fazellus. de, reb. Siculi 0 ws 8 2 


uſque — ian P. 4. G. 
roiuart I- * * 2 wa A 
BY Villaret Hiſt. de yy 7 2. , NY "OS. 
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this p I the death of enemies 

rede dee in dane, it was of lintle conſe. 
„ bow it ſliculd be accom 
2 
bf poiſoning the wells of u country or ton through 


which foldiers were to march, or which beſi 
ed, was at leaſt cuſtomary, if it was not 4 


Ro The death Ceeur de Liow was 
the poiſon of the arrow which 

vim; (#) and 122 r 1563 we ſind 
an inflance of the ſame kind in France ; Ambroſe 
Earl of Warwick having died of a wound which he 
received in the leg, at the defence of Newhaven, 2 
n poiſoned bullet. (v) The latter hotrid 


{not to ſtop here at the ſuppoſed manner 
Greeks 


leaſt as 


— 
tid of the Cruſaders,) is to be found at 


r down as the fiege of Bourges in 1412, 
where the French are ſaid to have corrupted the 
fountains in the fuburbs, che better to cut off the 
 befiegers. (x) | 
a N ry — 
perpetually at the mercy © ueror, even 
after the battle in which he * — it was not 
comſidered as unfair to look upon bim as an hoſtage 
for what might be done by the enemy, or to threaten 
and to exerciſe feverity againſt him, in order to ex» 
tort what vines. þ perhaps might not have been 
eaftly obtained. 
this principle it was, that Hawny the Fifih 
| eg in ſeveral of his ſieges in France. At 
onen in 1418 gibbets were erefted all round the 
ity, 5 mark of what the inhabitants might 
expe if they perſiſied to defend themſelves, the 


be 20k at. Par, 198. 
Bireh. er of Q. Eliz. 2. C. 
x) Monſtrelet. Chron. de Fr. fub. 48. 24t2. 


ts 5 | priſoners 


Gn Fe = 


long . 
Anjou the conqueror of Naples. The Arra- 


Lee tay th we 
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upon them | r 
— Tin ——— — 
in 1420.—Jet aſier the capture of Rowen, had 
ipulared that a large body of citizens who bad been 
expelled the city in order to fave proviſions, ſhould 
be reſtored and fed} for a twelvemonth at the 
of the inhabitants; (y) and from this and other in · 
ſtances, ( that famous proof of his know. 
ledge of what good order required of him which 


has immortalized his youth, ) it ſhould ſeem that it 


was not ſo much his own barbarity, as the cuſtom of 
tia I Ren CO INNS: 
tbis principle alſo it was, that Beatrice ſiſter 


neen of Arragon, was delivered from 
iptiviey in which the ba had been held by Char- 


— roy gy ge Oar naval baule 


hed a veſſel 
with 1 of Wee. — ples, where the captain 


cal fonts the prlocets kioenalite, ted out her 
COIN huſband on the deck, 42. at 
his fide and menaced bim with inftant death if Bea» 
trice was not given up, This was done upon the 
ſpot, (z) and he himſelf was afterwards detained to 

r 
4 —— 


1 
threatened aga ——— A 1 
ſhould dare to 9 e Hot bn in Sicily. (a) © 
The hiſtory of this houſe of Anjou is fertile in 
events of conſequence to the law of nations. —Far 
deſorothe reſts the caſe of the unhappy Conn. 


Monfizelet. evade Fe. v. 1. 4. 20, 225. ü 

z) Burigny, Hiſt, Sicile 2, 208. 

Burigny Hiſt. de Sicile 2. 2 It was a of the 
8 kind which was ſuppoſed to have ſaved Paris Ty duke 
of 1 in fler by ir Kp when the unſortunate Louis XVI. was 


— 
1 
* 12 
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8 , _ 


xx. This unfortunate young pot os 
__-eeffiowcould/have:been allowed to take its co 
againſt the infallible will of the ſovereign of Rome, 
was the undonbted heir to the crown of Sicily. 12 
But that mighty power having through hatred to hi 
family beſtowed the kingdom, whenever be ſhauld 
con it, upon the Count of Provence, and the 
battle of Bene ventum having decided it in his favour, 
_ the Count ſucceeded pagers to. the enjoyment of bis 
conqueſt. Aſter a few years however, the young 
 Conraddin with a ſpirit of adventure far beyond his 
age, ſecanded by his friend and couſin Frederie of 
Auſtria, as young as hiniſelf, prepared to aſſert the 
rights of his houſe. They were both of them met, 


| defeated and taken by the inexorable Charles, whoſe 
treatment of chem on this-occaſion forms & caſe in 


ie law before us, about which there has oſten ſince, 
been much difference of opinion. Unwilling to in- 


eur the character of a tyrant who could himſelf bear 


alk the 'guilt of blood and murder, he reſolyed to 


adopt a conduct infinitely more prejudicial to the 


_ rights: af mankind ; ſince men may guard againſt 
what all allow to be forbidden; but can never eſcape 
the murder which is ſanctioned by law., Aſſembling 
therefore the judges, he brought his priſoners before 
them, and after having heard with eare (to uſe the 
expreſſion of the hiſtorian,) “all the reaſons tiat 


e ciuld . be drawn from lau, and the. jus publicum,” 
they were found guilty of zreaſon, and condemned to 
ſuffer death on the ſcaffold. (c) They were ac- 
4 5 He 1 grand ihe of the e II. Empere 44 
7 Germany and king of Sicily, whoſe quarrels with the Pope 
iſtorian gives the following account of 


aue ſo celebrated in 323 
(e) An antient French 0 i 
It, .** Illuec fit aſſambler plufeurs Seigheurs de Toys, et autres 


« ſages hommes, & jugięre nt que par droit il devoit avoir les 


„ ſchites coupes, ebmme cil qui eftojent coupable de la malveſtic 
Let "defloyeaits eſgenbe.“—Uuilllaume de Nangis. Ann. de 
Louis. 267. See alſo Velly Hiſt de Fr. & Giannone. 19. 2. 
ate cordingly 


— PA r a—_—— aw Cr. 2 


endif Hit G0 Tü Nl c Tb R 35; 
eee Wr . 4 1 
cordingly led into the market place, and Affe having 
been e with, dbeise mes aug Reds witt 
a refinement of cruelty to aflift in the chapęt at their 
own funeral. ſervice, they patiently fubumttedto'the 
axe of the executloner,”” Rae a OE OW 
When we conſider; In matte *caſe, that 
neither CON ADD Hot his coufin FREDEKTe were 
at all dependent upon Charles; that allowing Him to 
have been the lawfül king, they owed him no alle- 
giance, that they came in arms as open enemies, and 
made war upon him accotding to the forms of war; 
we ſhall fad difficulty in diſcovering by what maxim 
of juſtice they could be condemned. Carrying the 
17715 of war to their utmoſt extent, Charles after the 
battle might have kept them in R impriſon- 
ment, or with ſtrong hand might have fwept them 
from the world, as enemies with whom he never 
could be ſafe. That he could condemn them accord- 
ing fo the forms of a judicial proceſs, can only be at. 
tributed to the peculiar irregularity of the age. At 
the ſame time it deſerves to be marked as'a fact well 
worthy of notice, that while every thing ſeemed to 
bend before the fortune of the fouls of Anjou, a 
man was found ad venturous enough to queſtion the 
validity of the ſentence, and to write a book to prove 
that it was contrary to the law of nations. This was 
Succaria, a civilian of thoſe days, (4) and. his book, 
whether well or ill executed, preſents us 1 believe 
with the firſt inſtance of the law of nations confider- 
ed of importance enough to be treated as a ſcience. 
The caſe however continued on the records of the 
world, and ſtreſs was laid upon it three hundred 
years afterwards, by thoſe who condemned the un- 


fortunate queen of Scots. (e) n 
More than a century after this, (1384) the ſame 
anily ee Wn mph, apother cxampme. Of tie 


J) Burigny Hiſt. de Sicile, 2. 174. 
e 
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e before. (f) A 
tberate execution of officers after having 


mit 10 ſuperior power, is ſtill leſs to be defended. 
Weobferved inftances of this in all the periods we 
have yet touched upon, and it continues during that 
immediately before us. The whole of the garriſon 
| before which R1icuand the Firſt loſt his life were 
immediately put to death 1 ince, except the 
ſoldier by whoſe arrow he tell. But though pardon- 
ed by the king, in whom the feeds of true — 32 
muy ſeem only to have been ſtifled by the barbarity 
of the times, he was but reſerved for a ſeverer ven · 
;, being unmerciſully flayed alive by Marka- 
ws ſecond in command. (8) | 
The well known fate of the brave Sir William 
Wallace in 1305 is a diſgrace indelible to the Engliſh 
name and the character of the age. 


{7} adds rhe. u r. 6. 46—Glantont 43. | 
(2) Hovedon. p- 791. 


. 


bebaved gallantly at their poſts though forced to ſub- 


MS H5 tf + << - A 3£- | — /// ocCocaoa or w es ©... ww-w-w-w-w̃ TA 


yROM THE Mh T0 TEE XV 


4 | * 


*cutivn Nike u er! An 
ol Reder de Boufbon, Ned 
) I pass over the condemnhtion 


d Are, fre (However it 
ſully the reputation of the duke of Bedford — 
ſaving her life,) the. avowed motive for her Eeath, 
was her being an we e. utid an heretic, und 
therefore it cannot in any fort be brought under dhe 
cuſtoms of war. () 1 examples However 


may be adduted in ſuppott af the point in queſtion; 
n e n 
in the very century from which atelcbrated-h 

rian looks back upon the progreſs of mankint from 
the barbarous ages, and prondunces it to betmmenſe; 
they occur alfo under characters which we are ac- 
cuſtomed to regard with favour and reſpec. 


At the fiege of Rowen, mentioned before, Haut 
the Fifth reſerved by an exprefs article of the capi 


tulation, a certain number of men on whom be fνν 
be allowed to exerciſe his nights of vengennce. 

In 1421 at che ſiege of Meaux, Vaurus the Govet. 
nor, in order to inſpire an irreconc batred in- 
to his ſoldiers againſt the Eogliſh, ſent his priſoners 
regularly to an Elm, (which on this account Was cal. 
d the Elm of Vaurus,) where they were hanged 
without mercy. Let them be carried to ny Hm, 
were the words of the ine orable ſentence. The 
Engliſh of courſe retaliated, and with comparative 
mildneſs, contented themſelves on the fall of the 


place, with putting to death fix of the prineipul of. 
Fang coi Be of he ppc 
= +» 4 has 86-24 EH 124 


N Monftrelet ad an. 14 T4. v. 1. ch. 121. His bead was ſtuck 
on a lance, and hiv body hung up by che urmp HS. 
) See a long and able but partial aecoum of ber proceſs in 
Villaret, 3. 432. et infr, & v. 4. ad init. | 
(#) Chron. de Monſtrel, ad an. 14a 1. 


In 
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_ fame. fort of violence, Tow. 06 ade of 


Charles, having ond 7 duke of Anjo 
ther to Charles the Sixth of France as her ir; W 
duke of Durazzo, who was next in ſucoeſſion, made 
war upon her, and became maſter of her perſon, As 
claus yaa bad never been doubted, 
text to put her to death; nd 
Jane in Ia . reign, had been guilty of 
wfideliry and mur and the law of yntions of 
thoſe times, which permitted every irregularity, 
ſeemed even to command, what certainly was but 
However ſacred therefore the inviols- 
of cxowned heads may be confidered by more 
maxims; the maxims then in exiſtence called 
loudly far her 8 and ſhe was ſtrangled in 
conſequence, by order of her conqueror, as the her. 
{elf had ad frenged her firſt huſband Andrew of Hun. 


ears before, (f) 
eg deliberate eee of officers after having 
behaved gallantly at their poſts though forced to ſub. 
mit 1c ſuperior power, is ſtill leſs to be defended. 
We obſerved inftances of this in all the periods we 
have yet touched upon, and it continues that 
immediately — 4 us. The whole of the garriſon 
ear of 2 8 loft his lite 8. 
iately put to death at 4 1 5 | 
ſoldier 2 whoſe arrow he Uh yg though 
ed by the king, in whom the feeds of _ mags 
be ſeem only to have been ſtifled by the barbarity 
7 be was d or a "by Uh 4 
being unmercifully flayed alive r 

= ſecond in command. (g 

The well known fate of the brave Sir William 
Wallace in 1305 is a * indelible to che * 

name and the character of the age. | 


FF) Palouier recher. de la Fr. 6. 26. —Giannone 23. 8. 
(2) Hoxeden. 7.791. | 
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the duke of Burgundy, being \ forced: th "y 
town after a recs was taken | | 
ly to Paris, und led'ts execurion e n er Re, in 


revenge for the 5 *. HeQor de E 


daring the ſs over che 2 
4 5 no Jobs 11 d'Arc, Ewe (however it 


fully the reputation of the duke of Bedford Dr u 
ru her Fi) the avowed motive for ber Math, 


was her being an _enchamreſs and an heretic, und 
therefore it cannot in any * allege —_— 


cuſtoms of war. () Tos port of rhe prin 
may be adduced in ſup int — — 6 
it is remarkable _—_ cerned hah 
in the 0. tury from 1 N a celcbra 


the occur alfo under characters which we are ac · 
omed to regard with favour and re 


. Manner 


At the ſiege of Rauen, ae. ned 
the Fifth reſerved by an ex 


ie er the cap 
tulation, a certain number: —— on whom he fru 
be allowed to exerciſe his ri 


rights of yehgeance- 
In 1421 at the fiege of Meaux, Vaurus the Gover- 
nor, in order to inſpire an irreconcilable hatred in- 
to his ſoldiers againſt the Eogliſh, ſent bis priſoners 
N 558 (which on this account was cal. 
the Elm of Vaurus,) where they were hanged 
without mercy. \* Let them be carried to ty Elm," 
2 Nee, of the inexorable_ſentence. The 
liſh of courſe retaliated, and with comparative 

ai eſs, contented themſelves on the fall of the 


place, with tting to death fix of the l'of- 
ficers, at the 47 whom was F Ea 


N Monftrelet 1414. v. 1. ch. 121. His bead was fl 
on a lance, and his body hung up by the armpits. 
(i) See a long and able but partial account of ker tech in 
Villaret, 3. 432. et infr, & v. 4. ad init. 
(#) Chron. de Monſtrel, ad an. 14 l. 
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It the Commandant of Guerron, a garriſon 
in Clilmpagne, being preſſed to extremity by Lux. 
emblze..z French general, could only ſave the majo- 
rity ofþs ſoldiers by yielding up every fourth and 
.. fixth mag to the mercy of the conquero r 


% =" 


he victims were choſen, and executed on the ſpot 


by one of their own body, who was forced to ſerve 


In 1496 J find a ſtrange law of war which in theſe 
days would be held equally infamous. The duke of 
Burgundy paving beſieged Nanci ; efforts were made 
dy ſeveral gentlemen to throw themſelves into the 

One of them being taken in the attempt, the 
duke ordered him to be immediately hanged, ſaying 
that it was contrary lo all the: rights of war, when a 


„%%% the iege of 6 town, and ihe re o 


the artiller cammenced, for any one 10 attempt to 
enter the fortreſs in order to defend it. Commines who 
gives the account adds chat this was really the cuſtom 
in Spain and in Italy. (n) In 1479, Maximilian 
archduke of Auſtria, being arreſted three days in his 
progreſs. hy Raimonet commander of the little caſtle 
of Malauny near Terouenne, that governor was in- 
ſtantly hanged on the ſurrender of the caſtle. () 
Near three hundred years from the time of Richard I. 


- when ſuch enormities were moſt frequent, had thus 


produced no amendment. Tbe latter days of Maxi- 
milian come within the period to which the maxims 
and politics of later times are uſually traced; but all 
through the century in which his name ſo often ap- 
pears, the cuſtoms of war are peculiarly ſhockinig. 
The cruel and mutual ravages of the French and 
Engliſh are ſaid to have been ſuch, that neither man 
nor woman was to be ſeen in the whole country of 


75 Monftrelet ſub. an, 1431. | (m) Commines, * 5. ch, 6. 
(») Contin. of Monſtrel. p. 74. i £6 2 


be garriſon paſſed in view before Luxemburg, 


- 
6 
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caux, except the ortified' plag 
Nor can there probably be a 9 975 | 
of the miſeries of war in theſe barbarous'Umnes- 


than 


the following tranſlation of Speed from Polydore Vir- 


gil. «While the Engliſh and French (quoth he) 


* contend for Dominion, Soveraignty, aud liſe itſelſe, 


<<. nets goods in France were violently taken by the 
« licence of warre, Churches ſpoiled, men every 
* where" murthered, or wounded, others put to 
« death,” or tortured; Matrons raviſhed, Maydes 
«© forciblydrawne from out their parents armes to dee 
« deflowered, Townes daily: taken, daily ſpoiled, 
% daily defaced, the riches. of the inhabitants car- 
«ried Whither the Conquetours thinke good; houſes 
« and villages round about ſet on fire: no Kind of 
<« eruelty is leſt unpractiſed upon the miſerable French. 
« Nefther was England her-ſelf void of theſe” mi-“ 
<<: chiefes, who every day heard” the newes of her 
« valiant Childrens funerals,” flaine in perpetual ſkir-- 
<<: mtſhes and bickerings, her generall wealth cong-- 
6 nually ebd, and wained, ſo that the evils ſeemed - 
«almoſt equall, and the Whole Weſterne world 
| “ 'echoed the groanes and fighes of either Nations 
« quarrels, being the common argument ef ſpeech + 
and compaſſion throughout Chriſtendem. ( , - * 
ä Savage however as this picture has repreſemed the 
; Engliſh in their mode of making war; we habe au- 
5 thority for believing that they exceeded all other 
nations in the regularity of their proceedings, at leaſt 
ad 


according to the ideas of the age. The devaſtations + 
that have been deſcribed were thereſore common all 


over Europe, and miſerable indeed muſt have been 


d the lot of the world. (h) We cannot then agree 
n n WI 


{o) Chroniques de France. 124. (p) Speed. p. 668, 
6. (g). Philip de Commines who lived long in end durin 


which moſt of the inhuman practices that have been mentionę 
wok place, has this — BL paſſage. Or ſelon mon advia, 
* 1 „ ; n - wes ch 


0 
11 
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to concern the law of nations; 
„ mankind had 


order, and — rhe $ull of ap gran 
: of the fiſteemh 


towards the Melioration of municipal eſtabliſhments, 
much in ſome of the ſciences, and in many of the 
arts: but of the law of nations, as founded an tbe 
principles of humanity and Jules, wen ſcarcely low 
ed to have thought. © 
While ſack poor reſpeR was thus paid mots 
of perſons who according to every ſentiment of gene · 
rohty, if not according to che principles of ſtrict 
4 were entitled to them, we cannot. be greatly 
rpriſed that even duri times of peace, Inde te. 
— was ſhewn to their r 


wer of moving at Pleslure over thy + 


is one of the natural rights of mankind; and though 
this right has been curtailed in : conſequence of the in 
ſtitution of property and dominion, to that men have 
no longer the liberty of entering at will juto one ano- 
chers territories ; yet whenever this is done, the ut - 
moſt that ought to enſue is immediate expulſion. The 


right to detain them priſoners can never be juſtified, 


and is. ſtrenuouſly.. denied by all chriſtian civilians. 
Nevertheleſs, we ſaw it univerſally exerciſed under 
the Greek and Roman law of nations, () and not- 
withſtanding the efforts of the Chriſtian Church, the 
practice was mY no means worn out during the 


us. A great number of examples might be 
adduced to a ve this I ſhall mylelf to 
thoſe few which were the greateſt conſequence to 


v extze toutes les Seigneuries dum monde dont J'ay connoifſance, 
* wh... la 4 Þ Loma re ue eſt mieux traiite, et oh 17 y a nuls edifices 
ir pour guerre, c'eſt Angleterre; et abt le 
5 n qui font la guerre.“ L. 5, ch 9. 
(Cranes V. Introd. S. 2. (s) See * 


others; 


— 
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gigs ee which from the ſacredueſs of charater 
in n every aitack. aon their in- 
Violabuuy appear TRE Hron ger. 
FPaſnibiy che celabrarad Norman iovation. and if, 
the whole tenor of our laws, god by far the maſt im- 


portant tranſactions of the earlier. part of our hiſtory, 


may in ſame meaſure be attributed to the exiſtence 
of this unjuſt cuſtom. In the car 1664, Hanes 
eee L os 
was. driven oy a Rorm into ond of the ports o 
earl of Ponuthleu on tbe coalt , Norman 
There was go war at that time between the cou 
tries, but the Earl immediately ſeised him, ia 
order, according 40 the euſtom of the age, to make 
advantage of his. ranſam. The priſoner however 


was demanded by the duke of Normandy his ſupe- 


rior lord, not, as it might be thought, to {et him at 
liberty without recompanſe, but before be gave it, to 
exact from him an oath that he would nt oppoſe him 
in his own deſigus Ar the  throue,, Haxorp de- 
clared the cath void on the plea of Dur, and 
uing his forwune obtained ie ccomn. The flim- 
iy title of William received no ſmall ſapport in the 
eyes of men from this ſuppoſed perjury of the duke 
of Weſſex, with which he did not fail perpetually 
to reproach him. (% * . . 0 I Y. WW ry 
A. more celebrated example of this ſort of injuf- 
tice, appears in the caſe of RIH the Firſt, 
It is well known that that prigce on his return from 
the Holy Land, was ſhipwrecked. in the Adriatio, 
and endeavouring to paſs through the, territories of 
the duke of Auſtria; was arreſted, thrown imo pri- 
fon, and afterwards fold to the emperor the 
Sixth. Although this as might be expected, raif 


(1) See Will. of Malo, L. 2. p. 84, L. 3. b. 860 Mat, Pa... 
p- i. | Men 
Vox. I. M 
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called down the thunders of the Pope, to whoin be 
appealed, againſt the authors of his misfortune; 

no mention ſeems to have been made of the tran ſac- 
tion, as a breach of the cuſtom of Nations. The 
one ſeems to have ariſen from affection; ide 6rher 
fromthe reputation he had aequired in the ſervice of 
CükisTIANMirv, and the well known law that no 
one who bad aſſumed the croſs ſhould be e N 

any act of hoſtility from enemies at home. 

ther the repreſentations of the See of Rome to Hen 
ry and Leopold, nor his on complaints, which're- 
ſounded throughout Europe, make the leaſt mention 
of it, as à violation of public law: on the contrary 
the affair in the meaſures that were taken bo pd nt 
 feems to. have been nothing extraordinary. 

Writes an oſtentatious account of the arreſt 40 Philip 
of France 4s # fortunate event which would pleaſe 
him, and claims merit from che tranfaction. (wu) The 
immenſe fanſom of 100, o marks was demanded, 
ſeveral ſevere articles were preſcribed; and frety-ſe- 
ven hoſtages agreed-upon! ſhy their perfornianbe34s) 
as if he had been taken priſoner in open battle. The 
ranſom was regularly ralſed accordiug to the feudal 

roviſions for ſuch caſes, and bis mother Queen 

LEANOR took à voyage to Germany for the ſettle- 

nent of the affair. Before it was completed _ 

er, there were many negociations with the Ki 
France who wiſhed to purchaſe this illuſtrious * | 

five,” and! it was owing chiefly to the veneration 
Which the princes of Germany had”.conceived for 
him, that the ale did not actually take place. () 
Abe ſale of priſoners, it is to be obſerved, ar @ matter 
of Property; Wis * . che rules * nations 
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then in practice, as we ſhall preſently have occaſion 
to demonſtrate. Koln a AG 424 4 j 
Two hundred years afterwards, . we find a remark- 
able inſtance of: the ſame kind. In 1406 Roggar 
king of Scotland, dreading the violence of his bro- 
ther the duke of Albany, reſolved to ſend his fog and 
heir Janis, for ſafety. as well, as for education, to 
France. The young prince failing along the coaſt of 
Norfolk in his paſſage, and being ſeized with illneſs, 
trad the imprudence to venture on ſhore. He was 
immediately arreſted by the people on the coaſt and 
conducted to HENRY the Fourth, who ſenſible f 
the value of ſuch an inſtrument againſt a naticn with 
whom there was almoſt perpetual Mat, detained him 


captive. There was however at that time no war 


between the countries, and James even came provid- 
ed with a letter from his father to-Henry, in caſe he 


ſhould be obliged to touch in his deminions. His 


captivity laſted eighteen years; during Which, as.the 
only palliation that can be offered, no care was want 
ing to complete his education. At the end of that 
time he was not releaſed: but on the payment of a re- 
gular. ranſom of forty thouſand marks, and ſwearmng 
to preſerve a peace between the k ingdoms. r ..!, 
The next century ſaw. the euſſom ſtill in exiſtence; 
and it is England again which ſuruiſlies the caſe, 40 
In 1506 the archduke Philip, king of Caſlile in 
right of his wife, paſſing through the channel from 
the Low Countries ta Spain, Was foreed by a tempeſt 
into Falmouth, where he landed, © weary and ſic ke, 
ſays Speed, with the violent toſſings of the ſea.” 
The news of his arrival (to purſue the account) flir. 
ring up the men in authority thereabout,” Sir Thomas 
Trenchard, with the ſudden forces of the,country, 
not knowing what the matter might be,:came:thither, 
and underſtanding the quality of the ftrangery ſenmt 
8 93 2 e dna 
0 Rym. 10, 209, 30% | 
. L elne ws ne al. 


. 


. _ HISTORY oF _ LAW IN EUROPE, | 
off poſt tw. Court for inſtructions. Sir John Catey 


alſo came down to the coaſt with a troop: of armed 
men, and Philip fearing conſtraint, becauſe fey durfi 


noi let im paſs 33 leave of the king, was obliged 


to yield to bis fortune. Hax the Seventh, at that : 


— upon the throne, knew the value of this oppar- 
tunity too well to let it flip, nor would he ſuffer Phi. 


lipto depart the kingdom. till he had extorted from 


him the Earl of Suffolk, his rival, to whom Philip 
had till then afforded an aſylum. (9) Such were the 


maxims and condu@ of States during the times be · 
ſore us, in caſes where juſtice and the Iaws of boſpi- 


tality, even as practiſed by ſavages, called loudly for 
peace bore fo much 


the reverſe. (2) 
While things during a ſtate of 
the appearance of war, it was not unnatural ſor the 
eat men of thoſe times to view one another with a 
alouſy that was perpetually on the watch ; and the 


manner in which this jealouſy diſplayed idol will 
furniſh the next object of our confiderations. 


The mutual feats of private men are rendered Ys 
leſs, and are therefore ted by the protection P 
the laws; bat the feats of TON the repr 
ſentatives of whole ſtates, and who are R * 
dependent of all tribunals, can never be laid 
except through the influence of good morals; 
where theſe are unknown, diſtruſt e . 


ee e u e 


6 5 * 761.5 | 
1442 e 9 
a poker: nal de 3 whoſe 

1 by ſeruples, having arreſted th the e Pu 
| . nm ventured into 4” thorn upon the ft 
peace with that kingdom. The rea} motive 
rent; which wad a-very cloſe one in the Bois de 
| his defign to treat for the army of the deteaſed Duke of S416 
Weimar; the aſſigned reaſon, the right Red all nations hag to 
22 frangers who came into the coantry without a ſafe condud 


gs tad Hiſt, de la P. de Weſtph, L. 5. S. 60. 


* 
— 


taking 


Sn 


of colouring, the mutual diſtruſts of 


tween Paris and the Bu 
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—_ one againſt another; and hence, duri the 

3 veſt jon, the fear even of perſonal violence 

ged, and for the moſt part provided againſt, 

ba neck Rings or Generals came into contact wich 

one another. Of this there is a variety of — | 

and none ſo remarkable as that exhibited 

by two Sovereigns who, from their weight and 

er, the one in temporal, the other in ſacred ma tere. 

were without conteſt regarded as the heads of Eu- 

oy: The continued clath of intereſts which divid- 

wo Popes and the Emperors, it is not our bufi- 


neſs to examine. It is well known, however, that 


the former boaſted themſelves the ſucceflors of Saint 


Peter; the latter of the antient Cæſars; in virtue of - 


which, they both equally claimed ſuperiority over 
each other, This, ks might be expe . produced 
a laſting jealouſy ; 25 as the Sen 


Europe 

ordained that the Emperors ſhould receiye their E. 
_ unction from the hands of the Popes, it was. 
previous to the commencement of a ceremony 
re they were to ap e ſo near to one another, 
= ns 0 725 to $7 2 oath that they wie of 
ilty of afſafpnation during its ormance. This 
W bat was duly Sa to Px ivx- 
RICK BARBAROSSA and ADrran TV. upon the 


coronation of the former at Rome, in'1155. (a) 


Commines has ſet before us, with gre eat livelineſs 


HARLES the 

Bold, and Swi. the Eleventh. 
the battle of Mont Pheri, a treaty was ſet on 
900 tween thoſe two famous rivals, which Was 
ſoon concluded at Conflang. While the negociation 
went on, there was à ſuſpenſion of arms, during 
which they had ſeveral conferences together, be- 
ian camp; and one day 


the Count ſuffered bimſelf to reen with the King 
(#) Voltaire. Efp. dex Nas, 4. 2. 


withia 
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. within the very ramparts of the town, In modetn 
times ſuch a procedure would not have, been reckon. 
ed uncommon; it would have cauſed neither ſurpriſe 
nor fear; the Count, however, is related to have 
* —— quite aſtoniſhed (20 eſbahi) at his own raſhnels, 
though he put the beſt face upon it; and when it was 

known at the camp, the whole army was filled with 

__ conſternation. ...'The_. loldiers,, who were. amufing 
themſelves in the fields without the intrenchments, 

. were immediately called in, and the generals affem. 
| bled together in council, where, after many mur- 

murs at the raſhneſs. of their leader, the Marechal 

de Bourgogne. ſpoke, as follows :—© If this young 
..*, madman has! es gone 10 his ruin, do not let, us on 
5 fhat account be the ruin of his family and our. 
4 ſelves; let every man retire to his poſt, and be 
prepared for the worſt; we are ſtill ſtrong enough, 
if we keep together, io reach our own frontiers.” 
Soon after this, the Count returned ſafe; and, upon 
ſeeing the Marechal de Bourgogne, cried om, © Do 


* 


4d 


not blame me, for I know my own madneſs.” All 
the army, ſays the hiſtorian, praiſed. the honour of 
the king for not ſeizing bim while in bis power; 
Which, however, it was not again thought prudent 
to tempt. (5). It is needleſs to obſerve upon the cul- 
toms of that time in which praiſe could be given to 
a man for not doing what, according to our preſent 
ideas of juſtice, would have drawn upon him the 
univerſal execration of Furope. 
Wbenthe ſame Monarch was invaded by EpwazD 
the Fourth of England, he wiſhed to avoid extremi- 
ties by negociation ; and for that purpoſe demanded 
à conference with the King at Picquigny. The dil- 
- ruſt of the times made it impoſſible for theſe two 
.crowned heads to meet without precautions, which 
would diſgrace a modern tranſaQion of the fame 


(5) Commines, L. 1. Ch. 13 LEY 
1 A , kind, 


_ ſettlement of peace. 
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rind. Upon a bridge over the Somme was erected 


a barrier of ſtrong trellis-work,” ſuch ag forms the 
cages of lions, the bars extending no farther” aſun- 
der chan to admit a mans arm with eaſe. Four gen- 
tlemen of the king of Englands party 3 
on the French fide; to fee, ſays Commines, what 
was doing among them ; and às many from their 


| party, and/for the fame parpole, on the Kdeof the 
Engli . 


ngliſh. In this manner it was that the heads. 
the greateſt nations in Europe were obliged᷑ to meet 
(e) in the courſe of à tranſaction which of alf others 
demanded confidence, and 'friendſhip, namely, the 
EFT SZF AST ST 3 180 
This mode of meeting on diſſerent ſides of a bar- 
rier, was at that time common; Lewis bad taken 
the ſame precaution before, in his interview with his 
own conſtable St. Paul, upon the bridge of Noyon; 
(4) and the Dauphin his uncle had ſet him the exam 


| 85 at his meeting with the Duke of Burgundy on the 


ridge of Monterau Faut yonne, where indeed the 
latter loſt his life, © mme. A e 
While ſuch was the conduct of crowned” heads 
and men of power towards one another, it was al- 
moſt'a neceflary conſequence that theſe who were 
only their repreſentatives ſhould experience à treat- 
ment, and live under cuſtoms, at leaſt as (irregular. 
The facts relating to the conduct towards Ambaſfa. 
dors and Heralds, during theſe times, evince it but 
too fully. Edward the Black Prince, who was the 
flower of chivalry, and whoſe ' courteſy in war Will 
be renowned as long as our language ſhall exiſt, was 
himſelf, aecording to our preſent maxims, not with- / 
ont fault in this reſpect; and bis: conduct towards 
Charles V. of France; together with the deliberate : 
advice of his council, as deſcribed by Frojflart, will 


„ SH: 


(e) Cee, L. 4 Ch. 10. | 
2 . L. 3. Ch. . * We 


ſet 
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before us very plainly the las ideas upon this ſub. 

oy that were then entertained, 

When Charles V. ſent Eovoys to kim at Boxdeauz, 

to ſummon him to apfwer certain complaints which 
were preferred againſt him: be was at fürſt, as 
Froiſſart, quite melancholy gt the affront. - His ba- 
gags a. (who it muſt de obſerved were 
| courteous and moſt accompliſhed in 

Europe,) councelled him 10 put the meſſengers to death, 
as the beſt recompence he could give them for their 
freedom; but this he forbade. Underſtand! 
however, that they had come to him without a 
conduct, he ordered them immediately to be pur- 
ſued, taken, and thrown into priſon, which was 
executed with joy, adds the hiſtoriap, by his coun- 
2 * This conduct of the Prince of Wales made 

1 2 — . 8 of how 
—— is father, ta w caring A 
ſame ſort of treatment, he ſent his defiance Low 
hands of a mere ſervant ; and the Ambaſſadors at 
that time at the court of England, are repreſented as 
tous Joyenx when they found themſelves ſaſe within 
the fortreſs of Boullogne. (/) Vilaret in repreſent. 
ing this fact ne. that tbe French King ſent 
_ declaration by a ſervant, fearing that the Jaw 
tions would not be more reſpected at London than 4g 
had been at Bordeaux. (s) 

The term Law of Nations, however, i * his own; 
Froiflart relates the naked circumſtance of the caſe, 
and does not ſeem even to hint that the procedure of 
the Prince was contrary to the notions of right at 
that time received. Jo faq, notwithſtanding the 
chivalry of the age, which, - as will be ſeen, produc- 
ed much change in the laws of war i caſes o nicety 


0 Froiſſart, V. 1. Ch. 249. 
id. Ch. 251. 
(2) Hiſt. de Fr. 2. 29 


Were 
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were too little underſtood, and cuſtoms were fartoo 
regular to build upon them as a ſettled ſyſtem ; Vil- 
laret therefore, not only in this, but in other inſtances 
of bis excellent work, goes 100 far in attributing any 
preciſe idea of the law of nations to thele ages, 
which be conſtantly does when he ſpeaks of their 
violation. In 1350, Raoul Comte d' Eu, conſtable 
of France and priſoner of the king of England, ob- 
tained leave to return home on his parole to procure 
his ranſom, and treat of ſome matters of ſtate. His 
conduct at Caen, where he had been taken, is allow. 
ed tohave been ſuch as to reuder his fidelity to France 
ſuſpeted ; and he was painted to the king, Joan IT, 
As a partizan of Epw «zD, come to ſtir up ſedition. 
For this, and for other treaſons which 2445 
Rated he had oonfelſed, be was beheaded ; and Villares 
calls this, not only a breach of the law of France, 
but of the law of nations (+) In the forms of bis 
praceſs, that the laws of France were violated, may 
poſſibly be true; and undoubtedly according to the 
comprehenſive and ſcientific mode in which the law 
of nations has been treated by the moderns, Joun 
may be ſaid to have been guilty, of a breach of that 
law alſo, by executing a man who, though his own 
ſubject, was, as a priſoner of another, civilly dead 
with reſpect to him. But whether the flate of the 
law in ſuch times as we have deſcribed, admitted of 
ſuch nicety of ſpeculation, and whether, conſequent. 
ly, Villaret has not, in common with others, fallen 
into the fault of ſuppoſing the law of nations to be 
always the ſame, may be made a reaſonable queſ- 
ton. | | 

laſtances in truth perpetually occur, both 
and after the a 7 


before 
bove-mentioned tranſaction of the 
Prince of Wales, in which the rights of Ambaſſa- 
dors and public meſſengers were ſet at defiance. In 


(k) Hiſt, de Fr, 1. 15, 


the 
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3 the year 1258 ELiZaBeTHz queen don of 'Si- 
Aly, ſent Ambaſſadors in behalf of her 2 cot 
ran1{.whobadpoſieſedbimſelf of the kingdom; and 
heſe deputies exerciſing their function with too much 
ve uy were ſeized and put to death / by that hardy 
(i) The Ambaſſadors alſo whem ſhe ſett 
es the Een on the ſame ſubject, by his contrivance 
met 575 the ſame fate! () In 1350the' Pope's le. 
gate, the repreſentative, not merelytof a temporal 
? ſovereign, but of the ſpiritual Father whom it was 
impiety to oppoſe, was hung up by the heels by Dox 
Pxpro, king of Arragon, till he took off an ex. 
communication he had ventured to publiſh ; (%) and 
m 1464 LRWISs XI. inthe caſe of the a0 of Ru- 
bempre, by the Count of Charo/ors, held publicly by 
the mouth of his chancellor, before Parrie wed of 
Buncunor; that the orders he had given him (Rubem- 
pre) t arreſt the agent 'of Brittany going to the conrt of 
5 Kaas rd IV. his enemy, were perfectiy legi itimate; ab 
thoughat that time there was ey e Oy 
una France. (m) 

But if theſe proceedings ſhould be ehe mere 
a of law, (and it muſt be acknowledged 
ſome of them are quoted more with a view to ſhew. 
what was actually done, than what was actually le- 
gal ;) there is one caſe in the thirteeath century, 
ſufficiently remarkable, and which is expreſsly ſtated 
to have been the conſequence of received euſtom. 
The patriarch of Jeruſalem, ſays Joinville, had be- 
come the eaptive of the Emirs of Ægypt, Suivant 
la coutume alors uſitee en Pax kNNIx, comme en 
„ CHRETIENTE que quand deux princes eftotent en 
guerre, fi Pun deux, venoit a. mourir, les Ambaſſa- 
""*h homes quis rn aher reeſproguameni, ahne 


T2 9 4 

7) By in, 3. 128. h Is. Mic | B 2:09 
"2x4 Mol Un. Hiſt. Fg 105. 0 N 

(m) 9 Le LL Ch. 29 q | 
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* ent, priſonnters" et eſclaves?”"(n) It may be ſuppo- 
led that this law of "vations related” only: to the prac- 
tice of war between (Axiſtiaus and Saſnermg which, 


as we ſhall ſee, was often very different fem that af 
the Chriſtians among one another; the paſſage cited, 


however, obſerves expreſsly that it was the cuſtom 
5 , 


* 


4 


among Chriſtians as well as Pagan. 


- 


he this as it may, theſe examples, taken ſtom the 
"hiſtory of various nations, and various parts of the 
- period before us, demonſtrate the little vegularity 
that had hitherto been introduced, even into a part 


of the law of nations which on account of its neceſ- 


-fity is almoſt the firſt that is attended to by all com- 
munities. The very zeraldt, without which war can 


hardly be carried on, were not always ſafe. The 
duke of BRDPORD, regent of France, the moſt ac- 
complithed ptince of his age, loaded the Guienne 
herald, ſent to him by the famous Pucelle, with 


chains; (o) and though there is nothing which ap- 


pears to ha ve diſtinguiſhed our Edward IV. for eru- 


elty beyond other generals of the time, yet when 
LEWIS XI. commanded one of his ſervants, who 


was not à regular herald, to aſſume the habit of one, 


and bear a meſſage from him to the Eugliſn camp, 
he is ſaid by Commines to have fallen upon his knees 
and bewailed his fortune, as one ſent to inſtant death. 
| (pY Molloy makes a que ſtion upon this, whether the 
- circumſtance of the meſſenger's not being'a regular 
- herald; would have entitled "Edward to bave uſed 


violence towards him: () The queſtion is not in- 


curious, as the laws concerning heralds _—_— 


(.) Joinville vie de St. Louis, P. 6. 


— 


1 * 
- 


(e) Villaret, 3. 408. Poſſibly he might, beexcuſed by the 7 


. cumſtances of the times, The duke tor his nephew, crowned 


(p) Commines, L. 4. Ch. J. (8) De Jur. Mar. 


king France; the herald ſummoned him to yield up the king- 
dom to Charles VII. the true king, and things were thus in a 


ſtate of civil war. 


Fr 
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their univerſality, part of the laws of nations ; and 
they were ws by @ particular babit, which it 
would have been dangerous if every one had been 
allowed to aſſume at pleaſure: As it was, the meſ- 
ſenger (there being no herald in the camp of Lews,) 
was obliged to make himſelf a coat of arms out of 
the enſigu belonging to a trumpet, (7) and poſſibly 
his fright might have ariſen from bis knowledge that 
de was fo far an impoſtor, as not to have been regy- 
larly cloathed with the charaRer he was about to un. 
dertake. If this were fo, it is a remarkable part of 
the law of nations. In the preſent day, any one ta- 
king upon him the enſigns of office, and actually em. 
ployed by men having ſufficient authority, would be 
 coplidered in his perſon as ſacred and inviolable. 
In times like theſe, men bad not quitted the only, 
er at leaſt the chief mode by which miſtruſtſul and 
perfidious nations endeavour to exact the preſerva- 
uon of good faith. We ſhall perhaps, in a future 
work, have occaſion 40 treat of the general ſubject 
of Heſtages ; but as this is merely ap biftorical ep. 
eziry, it will be ſufficient in this place to mark the 
ideas entertained at this time of the rights concern- 
wg them. They were violent to a degree of cruel- 
ty and blood, it being imagined (and the practice 
accorded with the theory,) that an hoſtage was de- 
hvered up to the abſolute will and licence of the perſon 
receiving him; and as good faith was no part of the 
character of the times, the lot of theſe unfortunate 
men but too often challenges our pity. Severe im- 
priſonmęnt, mutilations, and death in cool blood, 
attend them everywhere throughout the hiſtories. 
The Emperor Hzxxrv IV. returning from the con- 
queſt of Sicily, carried away with him the principal 
lords and prelates of that kingdom, as hoſtages for 
- the fidelity of the reſt. The kingdom rifing againſt 


() Commines, ub. ſup. 


him 


up the caftle, MEE ſhould then know what part 
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him in his abſence, were all iſhed wich the 
5 11272 Maas 1 


hoy a 5 eyes. ( a: in Ga- 
having E oſtages to ſurrender by a parth- 
ſuccoured, the duke — 

e Nolan, came there with his army and 


1 75 inted time, and prepared to put —.— 
death, 8 — caſe the LOTS broke their Buck. 
The town inawing the cuſtom of Wars, ſurrendered 
immediately. (() | 

But the Hl capt elucidation of the cuſtom | 15 0 
be found in the of the ſiege of a little caſile 
in Brittany e Robert Tulln a famans 
general of Edwar It is mender lack, re- 
gular and deliberate eruelty 0 plainly 
upon principles, and deſeribes Ri the fully the manners of 
the time, at ie debe 0 be adi . its cix - 


James jak (or. Breſſe). 
French — the ou Bruce reed to 3 

ovided it was not relieved within a certain time. 
and gave | * for the he performance of 4 
ment. the mean while Kno!lys one Hog | 
Breſt, font word to. the French — (who 
waited without hoſtility, Ne the time 


wer, and bade LE retire. or he woddd err 
85 French replied that they would keep on che de- 
fenſive till the end of the period fixed for deli 


to adt. The difference in this curious caſe, 
which was It as it is called by wri- 
ters. on the law, of nations, are act now belors us; 


8 Hai Hiſt. &Allemaghe 1 1. 114. an u 
Freiffart, v. 1. ch. 380. 


| — we have merely to mark the fate of the hoſtages. 


* 


— 
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Upon the expiration of the term, *Knoltys perſiſting 
to keep the caſtle, the duke of Anjou who had taken 
the command of the ſiege, and who, according to 
the hiſtorian from whom I extract this account: was 
as brave and generous a prince as any in Europe, 
was embarraſſed what to do with the hoſtages he had 
received, and aſked the advice of G:rc:2f du Cha- 
tel. The latter, who knew what humanity de- 
manded, not leſs than what the law f arms award- 
ed, töld him that "al/hough the rigour of war gave 
him the rigſit jo put theſe unfortunate men io deut; yet 
as it was not their fault that Knollys continued obſti- 
nate, it would be more merciful” to "reſtore them. 
'The duke *arquieſced; and Du CHAT ET condudted 
them out of the camp. In this ſtate of the affair, 
he was met by Orrvsr de CIrssox, one of the 
French generals, and ſirnamed, for his ſeverity, the 
butcker, who brought back the hoſtages to the duke, 
and repreſented to him that by this ill placed mercy 
he only encouraged the enemy to break their faith. 
By this, and other ſtrong arguments, he obtained 
from him the power of doing as he pleaſed with 


them, and the unhappy men accompanied by an ex- 


ecutioner, were inſtantly led down to the fide of the 
caſtle diteh, where Kno/lys was ſuramoned 'to-a con- 
ference. He appeared at a window, and Ct iss o 
ſhewing him his friends, aſked him if he would ſuf- 
fer them to die for his breach of faith. He replied 


that he was guilty of no breach of faith, that the 


blood of theſe innocent men would therefore he upon 
the head of Crjs80x; who would thus well earn 
his ſirname of butcher, and that if be perſiſted; he 
knew how to retaliate. (7) The ſavage Clr8808- 


ud 4 


Cl 
er N bart a * 1 ==. Hr are 
FOI. en! unn. rene 
1 op 


* . b 
(2) The other particulars of Knolly's anſwer are a curious 


mark of the reſignation that was expected from hoſfages in thoſe 


days. Robert Knolles repartit, les gentiz hommes que vous 
* tene 


- { *execued. 
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executed his threat; (to the regret; adds Froiffart 
of all the army, two hundred of whom wept” for 
their deaths,) and on the inſtant a ſcaffold Was 
ſeen puſhed out from the window where Knollys 
had appeared, ' and four French gentlemen being 
brought forth, were belicaded on the ſpot, ard their 
heads and bodies thrown down into the ditth among 
their friends. © Such were the particulars, and” Wen 
the exactneſs of eruelty, in a caſe by no means incu- 


rious in the laws of war as admitted by our àncef. 
r ir ning 


ors, (P) 


Another gi t point which peculiarly marked the 


want of regularity and order which formed the cha- 
racter and the ifs | 

which individuals claimed to do themſelves right, 
upon foreign injury; and their conſequent danger 
| of falling into the extreme of diſorder.— The Kings 
an Magiſtrates of the time, had ſeldom the pov 


: : We 
er, and not 6 oh wg diſpofttton to ezerſ Oe er ie | 


moſt important functions of the Sovereignty com mit- 
ted to their hands, namely the defence of their ſub: 
jects from external inſults; and in this weakneſs, 
or this indolence, they allowed the martial ſpirit of 
the age to take its courſe, and the private fubjedts 
of different monarehs waged very cruel wars againſt 
one another, for a cofiſiderable length of tine, 
without calling out the force of their reſpectibe na- 
tions in their defence. I ſpeak not here” of the fa 
mous Private wars of the Barons, which Were 
confequences of actual Sovereignty, and will 
eren. * u an 
tenes ſont mes amis il eſt vray, et il % rien que je he don- 
* nafle pour les ſauver de votre inhumanté; mais "ces amis font 
genereux, et ils amient mieux mourir que de m'obliger à taire 
„ une choſe honteuſe, comme celle de me rendre ſous pretexte 
* (un traits nul et invalide.“ — Vie de Berti, du Gueſcelin, 246. 
(v) Ib. & Froiſſart, v. 3. ch. 6. The latter fays NKuclliß (or 
Canclls as he calls him,) executed all his priſoners.” © © 
| WASTE. ; : fully 
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race öf the times, was that liberty 
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84 reviewed under another head, ( 
eneous 1 which were lo Gy 
— Nez of Repriſats 
under pr oper: control and attention, 
come ht) within the 2 the Law of Na- 
nag e eee hs > a and although I am 
aware that there is a great au n 
. (x) yet it is upon the whole ſettled, that 
rvate hoſtilities, however general, or however 
_ juſt, will conſtitute what is called a legitimate 
any ſtate of war. ()) So far indeed has my 
Coke carried this "48 that he holds, if all the 
ſubjecis of a king of England were to make wat 
upon another country in league with it, but without 
the aſſent of the king; —— would ſtill be no breach 
of the league between the two Countries. () 
In the times before us various were the inſtances 
in which individuals. poſſeſſing no public character, 
and authorized by no public commiſſion, aflumed, 
and were almoſt encouraged to aſſume, the province | 
of redreſſing the wrongs that were offered them from 
without. I will ſele& one, which was not leſs. re- 
markable for the account which it affords-us of the 
ſentiments of our anceſtors, than it was important 
in the end, by involving: the whole force of two 
mighty nations in a ſerious war. 
1292 two e oe one Norman, obs oth 
En in the port Payee; Pan 
ug bt with their Has. The The Engliſhman 
being the weaker, is faid to have ſtabbed the other 
awith h bis knife.—It was an affair which challenged 
the inter vention of the civil tribunals, but being no- 
glected by the Magiſtrates, the Normans applied to 
their” King, (Philip le Bel) who with neglect * 


Chap. XIT. On the latente, f the Feudal Syſtem. 
"Tu itte. (3) Vatel, L. 2. ch. 4. | 
81 1 152. | 
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more 
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ted out a ſtrong fleet, deſtroyed or took the gi 
part of the Normans, and giving no quarter, mafla- 


more unpardonable, deſired them 10 take. their au 
revenge. They inſtan KE to ſea, and ſeizing the 
firſt Engliſh ſhip they could find, hung up ſeveral of, 
the crew; and ſome. dogs at the ſame time, at the. 
maſt head. The Engliſh retaliated -with2ut applying, 
to their Government, and things aroſe to that height 
of irregularity, that (with the ſame indifference on 

the part of their kings, the one nation made alliance 
with the Iriſh, and Dutch; the other with the Flem- 
ings and Genoeſe. Two hundred. Norman veſſels 
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 ſcowered the Engliſh ſeas, and banged all the ſea... 


men they could find, Their enemies in return fit. 


75 


cred them, to the amount of fifteen thouſand men. 
The afftir then became 100 big, for ivate hands, 


and the Goveraments interpoſing in form, it termi- 


nated in that unſortunate war, which by the loſs of 
Guienne entailed upon the two nations an endleſs 
train of hoſtilities, till it was recovered. ( 
Wbile ſuch laxity of diſcipline, and of true ſubor. 
dination prevailed, . we can little wonder if the paſ- 
ſions e e individuals were allowed to enter 
into, and mingle with the public adminiſtration of 

the laws of war. When any one therefore had diſ- 
tioguiſhed himſelf in geal, or ſeverity, or ſkill ig 
the deſtruction of enemies; far from reſpecting him, 

he was ſometimes marked out for a vengeance, which 
extended itſelf even to. innocent perſons, Thus 
when Geoffry Payen, a French Captain, had been 
taken x. ſome Engliſh troops in the wars of Ep- 
wan III. they at firſt contented. themſelves with 


1 
requiring him to follow them to. the town of Benon, 


whence they bad ſallied; but u veſtioning him, 
and learning that he was in the — of de Client 


their mortal enemy, they then 288 neee 


(% Heming, 39, 40. T. Walling. 58, 
Vox. I. N 


Velly. 4. 31; 32. 
„ mami, 
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4 mourir, puis que tu es a ce traiſtre Ciſſon, le plus 
«cruel de nos ennemis. La deſſus, en haine de ſon 
© Capitaine, continues the hiſtory, © ils tuerent ce 
& brave Gentillhomme, ou pour le moins laifferent 
c“ pour mort:”—In return for this, De Cliſſon took 
an oath that he would not ranſom any priſoners for a 
whole year, but would put every one to death'who 
fell into his hands. (5) VV 
In theſe times alſo, there exiſted a cuſtom in full 
vigour which is to be traced to very remote antiqui- 
„but which the mildneſs of modem improvements 
ms to have totally aboliſned; I mean the practice 
of exacting ranſoms for the liberty of priſoners. 
Originally, from the ſuppoſed rigbt of putting 
captives to death, 1t was held lawful to reduce them, 
as an act of mercy, to perpetual flavery ; of which 
in the preceding chapters we have ſelected various 
inſtances; nor was the practice wholly worn out, 
even ſo far down as the fourteenth century. _Lewi 
Hutin in a letter to Edward II. his vaſfal and ally, 
defiring him to arreſt his enemies the Flemings, and 
to make them faves and ſerfs. (c) Men however 
who made war for booty as well as from a thirſt of 
vengeance, were, ſoon willing to exchange a priſon- 
er whoſe life might be burthenſome, and whoſe 
death was indifferent to them, for advantages more 
convenient and manageable. Accordingly, even 
the Scandinavian and Scy/hion nations, whoſe paſſion 
for ſlaughter ſo often makes us ſnudder, condeſcend- 
ed at af to accept of ranſom for their captives ;' 
and during the ages we are examining, the cuſtom 
appears to have grown univerſal and been regulated 
by fixed and known rules. The chief among them 
ſeems to have been, that the priſoner ſhould remain 


(0) Vie de Bert. Du Gueſc. 224, 225. 1 7: | 
(c) „ Mettre par deveres vous, fi comme forfaiz à vous, Sers 
© et B/clawes a tous jours.” Rymer 3. 488. 8 
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the property of him who had. the fortune to take 
him, though in ſome inſtances the king, as beſt abls 
to judge of the expediency of giving liberty to par- 


ticular enemies, claimed a right to retain them hige -_ 


ſelf, at a price much inferior to that which the caps 
tor might have expected. It is ſaid by a French an- 
tiquary, that the king of France had the privilege of 
purchaſing any priſoner from his conqueror on the 
payment of 10,000 livres; (d) and it is remarkable 
that the money paid by EDwaRD III. to Denis de 
Morbec for his priſoner Joan king of France, taken 
at Poitiers, amounted to that, preciſe ſum, (e) Ed- 
ward afterwards exacted three millions of, gold 
crowns, amounting, it is computed, to 1, 500, oool. 
of our preſent money, for the liberty of bis illuſtri- 
ous captive, (Fand a kind of reproach on ſuch an 
1immevſe diſproportion, elcapes fipm Villaret in this 
part of bis hiſtory. (8 dr e . 15 
The reproach is unmerited. However juſt ĩt might 
be, according to the maxims of the time, that the 
conqueror ſhould be rewarded for his valour and ad- 
dreſs in capturing a potent or dangerous enemy; the 
eee giving him liberty at pleaſute, might have 
en very prejudicial to the ſtate; aud as every ſol- 
dier fought for the good of the common weal, as 
his own, it was not a debt of juſtice to give him the 
whole, or even the greater part of the profit upon 
the priſoner. In the caſe of J:ku, whole Towns and 
Provinces were yielded up to the ſtate, beſides the 
immenſe ſum above-mentioned : it cannot be ſup- 
poſed that De Morbec had any right to theſe! It was 
e x= upon ſuch principles that Henry IV. for- 
ade the Perces to ranſom their priſoners taken at 


(4) Paſquier recherches de la Fr. ; eh. 12. 


e) Villaret f. 248. Ga = 2 
3 Hiſt. de Fr. 1. 248. 8 Mets 
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Holmdown. - They were the moſt illuſtrious of the 
Scotch nobility,” and the king perhaps in retaining 


them, had views of ſtate which looked much far. 


ther than the mere advantage of their ranſom. He 
feems to have publiſhed this prohibition to the Per- 
cies,” in conſequence of his prerogative, and though 


the proclamation acknowledges their right, (4) yet 


bis haughty perſeverance in the exertion of bis 


aim, he drove that powerful family into their fa- 


” 
* 


\ 


mous, and, to themſelves, fatal rebellion. (i) 


It was thus however, for the moſt part, in the op- 


tion of the perſons in poſſeſſion: of a priſoner, whe- 


ther or not to ranſom him, the priſoner having no 
right to inſiſt upon bis liberty, however great the 
advantage he might offer in exchange for it; and 
in this, they were governed by motives of policy, 
drawn from his perſonal importance. EnTrvs king 
of Sardinia, the ſon of the Emperor Faupzrrc II. 
was of ſuch conſequence to his father's affairs, from 
his 1 and ſervices, that upon being taken pri- 


foner by t 


e Bologneſe army in 1248, no ranſom that 


could be offered was able to obtain his liberty, and 
be died at the end of a captivity of four and twenty 
/ 2 (4) Cnaxkxs V. of France, purſued the 


me conduct towards the famous Capita! of Buche, 


whom he purchaſed of the gentleman who took him 
for 1200 livres, (/) and ſhut up in the Temple at Pa- 
tis, refuſing every offer made to him by Edward III. 
for the liberty of an enemy he ſo much feared. (n 
Upon the ſame prinei ple, it was the dying injunction 
of HZNRY V. not to releaſe the duke of ORLRANS 
and the Comte p*Eu who had been captured at Agin- 


o 
be 


+*/ 


Ck.) Rym. 4. pt. 1. p. 36. 

(i) Rapin Thoy. v. Sub. an; 1403. | 
) Heiſs Hitt, de V'Emp. 1. 127. Pfefſel Droit Pub. d'AU 1. 
Re. - 39%) Froiſs. v. 1, eh · 311. 328. (m) Id. v. 1. ch. 328. 
2 IN RY court, 
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court, till his ſon, then an infant, was capable of 
governing; (u) nor were thoſe noblemen allowed 
to ranſom themſelves till ſeventen years afterwards. 
0 5 | 2 | 1 
0 When reaſons of ftate however did not interfere, 
the general rule before mentioned, took place, and 
the conqueror made what proſit he could of his pris 
foner. Froiſſart ſpeaking of the conſequences of the 
battle of Poitiers, ſays, thoſe who had taken priſon- 
ers made as much of them as they could, © cara 
6. celuy, qui prenoit priſonnier en la battaile, - de 
« leur coſte le priſonnĩer eſtoit ſien, et le pauyoit 
&  quitter ou ranconner a {a volonte. He adds that 
the Engliſh became very rich in conſequence of that 
battle, as well by ranſoms as other plunder, 12 2 
In a rencontre between a Scotch and Engliſh knight, 
the ſame hiſtorian ſays, the former purſued the ;k 
ter, et pour wallance et pour gaigner, and indeed 
according to M. Sainte Palaye (g) the ranſom of pri- 
ſoners was one great mean, by which the knights of 
old times were enabled to ſupport the magnificence, 
for which they were remarkable, xe : 
In the next. century, the right continued the ſame, 
and by the articles of war eſtabliſhed by Henry V. 
previous to his invaſion of France, it was determin- 
ed that .be it at the battle, or other deeds of arms 
% where priſoners be taken, who that firſt may have 
„ His faye ſhall have him far his priſoner, and ſhal 
not need to abide by him.” (r) Mr. Barrington 
underſtands faye to mean the promiſe given to his 
captor by the perſon taken, that he would remain 


(n) Rapin. ſub an. 1422. 
0) Villar. Hiſt. de Fr. 4. 129. 137. 
p) Froiſs. v. 1. ch. 166, & v. 3. ch. 128, 
q) Mem. fur la Chevalerie 1. 309, © . 
(Y MS. collect. of Petyt. preſerved in the Library of the In- 
cer Temple. 


big 
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his priſoner,” (s) in which he is ſupported by various 


aflages in the French hiſtorians, ** donneer ſa foi,” 
iog the term made uſe of when a perſon agreed to 
remain captive. (7) 1 
It is not unreaſonable to ſuppoſe with the author 
haſt mentioned, that the price of a man's ranſom 
was, in general, one year's revenue of his eſtate, () 
aud the reaſon which he aſſigns for it is farther ſup. 
ported by the cuſtom of allowing men one entire 
year of liberty, in order to procure the ſum agreed 
upon, In theſe bis endeavours he was alſo conſider- 
15 aſſiſted by the proviſions of the feudal law, 
which flouriſhed” in the height of its vigour during 


the ages before us, and by which, every vaſſal or te- 


nant was obliged to-affiſt his lord with a ſum propor. 
: : T'% "1:58 Fyrvs + * * eme 1 7 

) Obſervat. on the more ant. Stat. 39. 
( Thomas Vercler taken by a. French Eſquue at Poitiers, 
Froiſſart ſays La tay. creance il ſa foy, que TEcoux on non re- 
coux demeuroit ſon priſonnier, v. 1, ch. 163. The Efquire re- 
ceived 6000 nobles for his ranſom, and is ſaid to have became a 
knight in conſequence of this his acceſſion of ſfortune.-—-Bertrand 
du Gueſcelin ſurrounded. by the , Engliſh at the battle of Auray, 
Crxandos called out to him to ſurrender, and Bertrand © luy 
donna / fy, et ſir ſon priſonnier.— Vie du Bert. du Gueſ. 59, 
Joan d' Are being beaten in battle, faw the Baſtard ot Vendome 


near her © a qui elle ſe rendit et donne / fey. - Mouſtrel. ad 


an. 1430. So alſo at the battle o Aginccurt, the duke of Alen- 
con was killed in the moment when he had ſurrendered, and bh 


. King wouloit prendre ſa foy. Id. v. 1. ch. 148, 


(% Montlue in his Commentaries ſpeaks thus of the ranſom 


he expected from Marco Antonio a Roman knight. Il me va en 
Lentendement que fatilement je prendrgis priſonnier ce ſeigneur, 
et que ſi je le pouvois attraper, jJ'etois Tiche 4 j'amais, car pour 
le moins j'en aurois quatre vingt mille Sus de rangom qui - eftoit 
ſon revenue d'un an, en reſtoit pas trop. From this it ſhould 
ſeem that there were ſettled terms upon which the captor and 
priſoner treated, and that they generally agreed at the rate of a 

ear's income, qui n'eſtoit pas trop. (See Sainte Palaye, Mem. 
Fa la Chevalerie, 1, 509, 365.) 7 * 92 
1 $£* £/ Iv | 
tionable 
* 


' Honable to the land he held, in order to redeem him 
Lee 

The luins however which I find to have been tak- 
en of different priſoners vary perhaps more than the 
proportion of their revenues; perſonal couſequences 
as was before obſerved having no doubt much 
weight in determining the value. BR TR AND. 
BGruxsctiix, who had no eſtate at all, valued His 
own rauſom at 100,000 livres; (c) the ranſom of 
à king of Majorca, of the royal Hhouſe of Hrragon, 
about the ſame period, amouuted to exactly the ſame 
ſum; () and Davip king of Scotlaud, aſter eleven 
years captivity, paid 100,000 marks for his liberty. 
(z) The queen of Edward III. who may be ſaid 
almoſt to have commanded at the battle of Durham 
where he was taken, required him of Joux Cor- 
Land the officer who-aQually made him priſoner; 
but knowing his value he poſitively refaſed, on the 
plea that no one had a right to demand im but the king. 
EDwarp ſent for him to Calais, where partly as a 
reward for his gallantry, and partly in acknowledg - 
ment of his claim, he endowed him with gool. a 
year in land, and made him a knight banneret. (a) 
CuARLES of Bols, captured in this period of mili- 
tary glory for England, agreed to pay 700,000 
crowys for his ranſom, and left his two ſons hoſtages 
for his good faith. (5) The famous MrcnAxL de la 


(w) Feud. L. 2. tit. 24. Hence the ranſom of a king who 
was always at the head of the greateſt number of vaſſals, would 
naturally amount to the greateſt ſum. Mr. Barrington who, had 
he purſued his communications on this ſubject, would have ren- 
dered this part of our work unneceſſary, has quoted ſome antient 
lines (Obſerv. on the Stat. 391.) relative to Hinckſton Hill, in 
Cornwall, ſuppoſed to be full of copper. | | 

„ Hinckſton Hill, well = 2 | 

% Is worth a king's ranſom, dearly bought.“ 
(x) Vie de Bert. du Gueſc. 137. | 
(73) Froiſſart. v. 1. ch. 99. ( Rym. 5. 65, 68. 
(2) Rym. 5. 542. & Froiſſart, 1.139, (5) Rym. 3. 862. 
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Polz, duke of Suffolk, paid 20, 00 0l. ſterling When 
no more than a fimple knight. (c) The duke of 
22 id 200,000 crowns, for Which he was 
to ſell a part of his eſtates to the 
duke A Bretagne. (d) Even the loweſt: caprice 
ſometimes governed the demand, where money 
was not a great object. LEWIS XI. having taken 
Wourrainc PouLain, an officer of - confidence of 
3 9 Wees ply es —— 
ounds ng to the ſeigneur 1, às the on. 
Iy ranſom he would take. Baſſu at firſt would not 
part with his dogs; the king was obſtinate, and a 
number of couriers paſſed between the parties on 
- the ſubject, which was made an r 4 lla beſate 
it was ſettled. (? f 
When ſuch immenſe: aduavinges were to- be made 
- of the perſons of men of conſequence; to take pri. 
ſoners became a very primary object with thoſe wha 
went to war; and it operated well for bumanity in 
one reſpect, by ſaving many gallant. lives W ich 
might otherwiſe have been fd 
That they were forfeited in default. of adilicy ta 
Pays appears but 100 clearly in various examples. 
Ina 1441, which is far advanced in the period before 
us, the Engliſn priſoners taken at Tunſciſe were. 
| ht to Paris by CHART ES VII. a prince remark. 
able for mildneſs in that age, They were chained 
by the neck like dogs, and expoſed nearly naked to 
the gaze and exultation of 4 66 e populace. + Thoſe 
who could pay their ranſom, were then ſet free; 
thoſe who could not, who were by far the greater 
number, vere bound band and foot and precipuated 


(c) Speed. 695. | (2) Villared 3 389. 
2 arnier Rig. de Fr. 2. 5 Be wu time alſo it perhaps 
grown into a cuſtom to releaſe the firſt priſoner made after 
the commencement of hoſtilities, without ranſom. © Le Roy 
' + d'Angleterre commanda qu'on. donnaſt eongi à ce Valet, vie 
1 guo ' Ceftoit leur premier priſernier. W L. 4. ch. 7. 
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into the Seine. () 80 liule had che laws of war 
gained ſince the time of the A uur, who eight cen - 
tories before, had committed preciſely ſuch an act. 
(s) Under the reign of Louis XI. the ſame fate, 
and for the ſame default, was experienced by the ĩn- 
habitants of Liege; () and Hanzy V. when he or- 
dered the deaths of bis priſoners upon the alarm af · 
ter the battle of Agincuurt, ſaved: thoſe only from 
whom he expected conſidera ble rauſoms. () 
Its effects however in another reſpect were diſad- 
v „in ſo far as that it held out improper 
motives for war, and temptations, when war was 
deelared; to commit violence and treacherx. 

Tbe Engliſh are repreſented by Commines, as 
always deſirous of a war with France, from the re- 
couolledion of the riches they had ſo oſten acquired, 
not only by the plunder of Towns, but the advan· 
tages made of numbers of princes and lords whom 
it had been their fortune to take (4) | The ſame diſ- 
poſition, and proceeding from the lame motive. is 
mentioned by Hollinſhed under the reign of Rich- 
ard II. () The ſeizure already mentioned of Ni 
ard I. and James of Scotland, in times of peace, 
were perhaps owing in part to the avarice of the 
Captors. In 1387 QLivzzx. de Ciis80N conſtable 
of France, being with ſafe condud at the court of the 
duke of Breiagne, between whom and himſelf there 
had been old hatred; was ſhut. up in a tower, into 
which he had entered at the duke's deſire to examine 
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but the latter being troubled in confcience; was: af. 
terwards glad to. find his orders had not bern ere cut · 
ed; notwithſtanding which, CIIisso Was not re- 
leaſed: but upon a treaty of ranſom for 100, 000 
hvres.: (m) During the wars of Puime and ED. 
ward: IT, chere aroſe many a ſoldier of fortune, in 
other words freebooters, who no doubt were en- 
1 in the profeſſion. by the hope of making 
ey by ranſoms. CRoQUART,; à famous leader 
what was called the companies, is deſcribed as 
— become extremely rich by ran Caf. 
tles and towns, which, as he was then in the ſers 
vice of Due be could have had no right to at- 
tack.” tuin ©2657 fs 18 44 ll 
In 486 feverat Goightwof Suabia having aſſociat- 
ed to perform deeds of chivalry, werte tempted to 
uſe their power for the very deſtruction of the good 
order they had ſworn to ſupport. A rich Count of 
Wirtenberg reſiding in — his caftle at Milubad, 
it came into the heads oſ theſe knights that they 
could procure a noble ſum of money for the ranſm of tim 
and his family; and for this purpoſe; headed. by a 
Count Haan, _ 3 dun though! woo 
laceeſs. (7) 55 2222 
A fuller e en ene appears in the con- 
duct of Thomas of Canterbury. it id n! 
While che duke of Lancaſler beſieged Dann in 
Brittany, a ſuſpenſion of arms was agreed 
during which the ſoldiers of each party had free li- 
2 ingreſs and egrefs, at their reſpective ſtati- 
One of the brothers of Bertrand du Gueſceliu, 
— advantage of this, was exerciſing his horſe 
in the fields, when he was met by a knight called 
Tamas of Cunterbury, who ſeeipg him richly dreſ- 


ſea and well amounted, aud angie bim to Ye a ny 


(mn) Froiffart- v. 2 * — 
(n) Spitler's Hiſt. of Werten quite by roter B. 3. ch 5, 
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ther of Bertrand 's, immediately ſeized bim and de- 
manded a thouſand florins of gold for bis ranſom.“ 
It was in vain that the priſoner urged the truce in his- 
defence. Canterbury perſiſted, and Beriramd coming. 
into the camp to complain before the duke of Lan- 
cafter, he aſſeried roundly; that the capthre Was le- 
gitimate according to the rules of -honour, and that 
he would prove it body to body. The duke, inſtead 
of preventing the combat, and giving liberty to the 
priſoner, was judge of the liſta; and it was not 

till Bertrand was victorious that his: brother was reſ- 
tored. (o) In this caſe there could now: be no diffi- 
culty, and nothing proves more fully than the cir- 
cumſtances related, the crude and irregular ideas. of 
juſtice. which were entertained during theſe times. 
o ſerjeant of a modern army, but would bave. 
condemned à man in the firſt inſtance, who had 
behaved like this lord Thomas of Canterbury; yet 
notwithſtanding the repreſentations of du Gueſce/in, 
whoſe genius in the laws of war went beyond that 
of his cotemporaries, a battle was to be fought, . 
much ceremony: gone through, beſore the comman- 
der in chief, a prince of royal blood, and eminent, 
according to the account, for his knowledge in thoſe 
laws, could act with deciſion. Though juſtice was 
at laſt done, it was only the conſequence of the ſuc- 
ceſs of the 1njared party, and it is remarkable that 
the whole conduct of the duke of Lancaſter is praiſed. 
as 2 noble example of honour. THIEN . 

The avidity with which men fought for priſoners 

made it alſo often dangerous to the conquered parties 
themſelves. A man of conſequence known by his 
arms, was not only marked out above the reſt during 
the battle, but became an object of ſcramble and 
contention after wards. At Poitiers the king of France 


(%) Vie de Bert. du Gueſcelin. 32. et in.. () Id. Ib. 
| | Was 
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was nearly torn to pieces by the ſoldiers, *who claim. 

ed him as the great prize that was to enrieh them. 
. He was quickly carried off from Morber his captor, 
and the cry of It was I that took him l reſound- 
ed among all who were near him. Thus preffed, he 
was forced to ery out to them, Gentlemen, gen- 


4 temen, lead me quietly to the prince of Wales, 


4 and do not quarrel about me, for I am of ſuffici. 
& ent conſequence to make you all rich.“ (9) In this 
ftuation he was found by the earl of Warwick: who 
was fent to enquire for him, aud who reſcued him 
from the cro At the battle of the Bridge of Luſ. 
fac, Carlonne the Freneh commander, fell into the 
hands of five or fix ſoldiers who diſputed fo-warmly 
about his poſſeſſion, that to end the difference t 
were Ar eig to kill bim, when he was taken 
from them by an Eogliſh knight. .* At the battle 
of Agincourt eighteen French gentlemen had entered 
into an agreement to direct all their attacks againſt 
king Hzxar, (moſt probably with the view of a- 
_ quiring a fortune by his capture, ) and hence one rea · 
ä = why the beat of battle was greateſt about his 
— The eighteen gentlemen periſhed in their 
. . (s) Carles de Beaumont, ſeneſe hal of St. 
Die, my 1 ſaid to have died of regret at loſing the great 
ranſom he might have gained had he taken the duke 
of Burgwndy priſoner at the battle of Nana, inſtead 
0 „ as he did, vide knowing who he 
was. ( 

I cannot quit this ſobject of alan! Gab the 


account of it may appear — but too long, with 
aut obſerving that the value of a priſoneris liberty 


was conſidered as a ſpeotes of wealth, and ny 


* 


oY Froifarr, v. 1. ch. 460. . see. menez 
moi courtoiſement, &c. 

(r) Vie de Bert. du Gueſc. 291. | 

(s) Chrono. de Fr. ad. an. 1418. 

% Cormines, L. 5. ch. 10. n. 4. Garnier Hiſt. 4 Fr. I 
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y transferred from one to another like any property. 
In older times, as we have ſeen, the priſoner wWwas 


actually a ſlave, and ſold; as ſuch according to his 


qualities and accompliſhments. In the ages before 
us, he was ſold, not on account of his perſonal mi- 
lity, but his ability and willingneſs to pay à certain 


price for his freedom; or the value of which his 


detention was to the buyer... Hence inſtead of being 
allowed his liberty in order the better to perſorm ibe 
functions of à ſervant, it was the buſineſs of thoſe 
who poſſeſſed him to keep him under cloſe guard. 

Cokua DR Lion was ſold, to uſe the expreſſion of his 
Ambaſſador at Rome, like an ox or an as, () to 


the Emperor, who wanted to make money by his 
ranſom: and PIII Augusrus was long in treaty 
ſor him, in order to get rid of a powerful and irre- 


concileable enemy. Leis XI. bought the baſtard 
of Burgundy, taken priſoner by Rene duke of Lor. 


rain, for 10,000 crowns. (w) He had before that, 
bought William of Chalons prince of Orange, of the 


Sieur de Croffe, who had taken him priſoner, far 


20, ooo crowns, and as the prince was not able to 


him, required the ſovereignty. of his whole 
— — exchange ſor his liberty. The poſ- 
ſeſſors of the famous Hucelle, fold her to the Engliſh 
for 10,00 livres and a penſion of 300; (*) and 
the eail of Pembroke, being taken priſoner by Heury 
king of Caſtile, was paid over, (his ranſom valued 
at 120,000 livres) to du Gueſcel/in, in part of the pur- 
chaſe money of ſome eſtates which that General had 
ſold.” The ranſoms of ſeveral other Engliſh priſoners 


were ſold at the ſame time for theſe Spaniſh eſtates. | 


The money for the Earl however, as that nobleman 
was ill when he was transferred, was not to be paid 


(a) Ac fi bos eſſet, vel afinus, vendidit—Mat. Par. ad 4 
1193. W 5 1 We. 
(w) Garnier, 1. $35: (x) Paſquier, Recher. de la Fr, 4. 12. 
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by his Bankers at Bruges, till he ſhould be ue 
and plump, Quand il ſeroit ſain et en bon point. 
Unfortunately for Du Cu ſcelin, Pembroke died before 
he left France, and thus, ſays Froiſſart, the Conſta- 
ble loſt his money. )) Hence it appears that in theſe 
transfers, the receiver of the priſoner took upon him- 
ſelf the riſk of loſing him, and in caſe of death be- 


fore payment, had no demand upon the perſon wo 


ſold him. | - N15 Ht" Were DIG 
 Raifoms were ſometimes transferred as preſents in- 
ſtead of money, which appears in the caſe of one 
of the family of Blois, preſented by RI cHARD II. 
to the duke of Ireland, who ſold him to Oliber de 
Ci:fſm for 120,000 livres. (2) It ſhould ſeem alſo 
that when any doubt aroſe concerning the priſoner's 
willingneſs or ability to pay, ſecurities might be taken 
as in the regular tranſaQions of barter and ſale; and 
this was the caſe of Henry Duke of - Brunſwick in 
1404, who being taken priſoner by the Count de 10 
Lippe, was ranſomed for one hundred thouſand 
crowns, part of which was paid by the: ſecurities 
which he gave on that occaſion. (a) In caſes; how- 
ever, which occurred within the Empire, its Chief 
claimed the right of annulling - fach © agreements, 
which in the above tranſaction was actually done 
on the plea of a defect in the cauſe of the war be- 
tween the parties, by the Emperor Robert. (4) 
But the ſtrongeſt example of regularity in transfers, 
and that, in a caſe when the captive was not a pri- 
ſoner of war, is ſhewn in the tranſactious concerning 
Eiim, brother of Bajaze!, Emperor of the Turks. 
That prince who had pretenſions to the throue; and 
had been beaten in battle by the Sultan, fled for re- 
fuge to the knights of Rhodes. The knights fearing 
to draw down upon them all the forces of Bajazet, 


O) Froiſſart, v. 1. ch. 320. (2) Villaret 2. 220. 
(s) Puffend. Introd. 3. 289. „„ 
- (6) Rimius. Mem. de Bruns. 169. 
| transferred 
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transferred him to the king of France, "Lewis XI. 
who notwithſtanding his ſuperſtitious paſſion for re- 
lics, refuſed the offer of all that could be found'in 
the eaſtern Empire, in exchange for him, and care- 
fully kept him in cuſtody for the knights. Seven 
years afterwards, it being neceſſary to obtain the 
favour of the Pope, Cr ax uxs VIII. yielded him to 
the See of Rome, and while he was on the way, re- 
fuſed the whole kingdom of Jeruſalem which Bajazer- 
offered to conquer. for him in exchange for this im- 
portant priſoner. He contmued at Rome fix years 
longer, and: then was transferred back again by treaty 
to the king, who wanted to make uſe of him in bis 
wild projects upon Con ſtantinople. The laſt ſale how- 
ever, if I may uſe the expreſſion, was fraudulent, 


ſince he was: fuppoſed to be poiſoned before his re- 


delivery to the French, and died ſoon after. (c) 
Such are the moſt prominent ſeatures of this re- 
markable cuſtom, which was univerſal in Europe 
during theſe ages, but which has now wholly diſap- 
peared before the milder uſages introduced: by mo- 
dern refinement. Captivity, in the preſent times, 
laſts no longer than the war which occaſioned it; 
priſoners are ſtill exchanged, as formerly, one againſt 
another, but at che end of hoſtilities, thoſe which 
remain on either ſide, are ſet at liberty without ran-- 
ſom. The old practice is now found to exiſt 
tranſactions with the Mahometan nations. 


only in 


(le) Commines; L. 6. ch. 10. L. ch 15. 
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Arraovcn the ſketch which has been given 


of the maxims which governed the intercourſe of 
States during theſe times, exhibits for the moſt part 
ſtrong proofs of barbarity and diſorder; the natural 
tendency of men towards improvement, had now 
begun to diſcloſe itſelf. There were many cauſes 
for this which muſt be obvious to the reader of hiſto- 
rical obſervation. The Storehouſe of the North bad 
been for ſome time exhauſted ; the eagerneſs of de- 
fire after new habitations was at an end; and though 
the thirſt of conqueſt continued, war was no longer 
the ſignal for thoſe exterminating ravages which 
ſwept away whole nations before the victors. 
It was to the mighty and comprehenſive genius of 
Charlemagne that Europe owed her firſt improve - 
ments; and though his immenſe Empire ſplit into 
fragments immediately upon his death, yet from his 
time the weſtern nations began to aſſume the out - lines 
of that form and of thoſe political inftitutions which 


they at preſent wear. The aſpiring vigour of this 


wonderful man did more for the world than the exer- 
tions of whole ages before him. It extended every 
where the advantages of CHRISTIAN Y; it impro- 
ved the means of communication; it gave cities 
a police to the foreſts of Germany; and, what was 3 
deciſive importance, it unveiled the ſhores of the 
Baltic, whence a torrent of Savages had perpetually 
poured down upon the nations who were then ſtrug- 


gling into order. The geography, and the e 


rr <A 


of the north came thus in ſome:meaſiiretobe knawny 
men were freed. from the conſtant fear of extirpati · 
on in which they had lived; and, encouraged to be- 


come ſtationary, they were as: wiſhful to preſer ve 
and regulate their conqueſts, as they had before been 
furious to extend them. Two centuries more, rear- 
ed up the ſeeds which CHALZMAOGNR badfown;and 
(notwithſtanding the - irregularities that have been 
deſcribed,) from the beginning of the eleventh cen- 
tury downwards, we find an evident change in the 


By this time the different nations had aſſumed the. 
appearance of a comparative union. Alliances 
among ſovereigns were frequent; their inde 
and rights were tolerably well marked out; and 
though when engaged in war, their old barbariſm 
was but too plainly to be diſeovered; yet their vari- 
ous modes of connection, and the cuſtoms which go- 
verned their intercourſe, preſented à regularity of 
ſhape and feature which, had been before unuown. 
A ſtrong proof of this appears in the cuſtom which 
began to be pretty general about theſe times, of ap-: 
pealing to neutral powers, when difference broke out” 
among them; and this not only with a view to en- 
gage their aſſiſtance. or mediation, but alſo from 
their idea that the connections among them were ſo 
cloſe, and their, governing principles ſo much the 
ſame, as to render it neceſſary to lay before them the 
juſtice of their cauſdmm oh A v.39 Y 

In 1196 we have a remarkable inſtance of appeal 
and mediation in the courſe of a eonteſt: between the 
kings of Arrazon; and Navarre. By the deed of 
compromiſe made between them, they each of them 
depoſited four caſtles, as a pledge that they would 
abide by the determination of He NAT king of En- 
gland. Each party was to ſend Ambaſſadors to re. 
ceive his Judgment by a certain day; in the * . 
ficknels; captivity, or death, they were to wait each 
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others arrival for thirty days beyond the tinie ap: 
pointed ; and then, in default of appearance, ho 
caſtles of him from whom the delay came, were to 
be forfeited to the other; but in the eaſe of the 
death of Hznzr,;, the Ambaſſadors were to proceed 

(ſubject to the ſame agreement,) to receive the judg-! 
ment of the king of France. (a)) 
Not a bundred years after this, the juſt Sa IN r 
Lv is fat in judgment upon the whole cauſe of dif. 
ference between HENRY III. of England, and his 
barons. He had 1 a their umpire in form, 
and each party, the king Queen in perſon, at- 
tended bun in all due e Amiens. Nor did 
he conſider the power thus given to him of a triffing 
nature; he proceeded to the moſt important acts of 
aut ; and in the name of the Hol Trinity, 
annulled the famous conſtitutions of Oxtord - de- 
creed the reſtoration of the fortreſſes which had been 
put into the hands of the twenty-four barons, or ra- 
ther Regents, of the kingdom; and finally ordained 
2 the Ye ſhould be reſtored to all his legitimate 
rights. ( 

25 the ſame. century, the famous quarrel between 
the Emperor FRED ERIek II. and the See of Rome 
was diſcuſſed in appeals and leiters to the chief po- 
tentates of Chriſtendom, as well as by arms. The 
letters of the Emperor, particularly thoſe to the king 
of England, are long and argumentative, and breathe 


the very ſpirit of a modern manifeſto or ſtate note. 


(4). In 1334 a treaty having been entered into by 
the king of Balemia and other princes of Germany 
with the duke of Brabant, under the mediation of 
PniIIr of VaLon, the latter ſtyles himſelf at the 


(a) Rymer. 1. 43. 


72 8 See theſe and a number of other aniclrof ”— leſs itopor- 


tance, —Mat. Par. 992. & Spiceleg. Vet. ſerip. 643. 
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head of the deed Nomme et eleu juge traicteur, 
« er aimable eompofiteur, entre haut hommes mos 
6 —＋ amis, &0o; 2 üs NE ne ers 
But the moſt regular a which in da 
appeared,” was that . at Weſtminſter by 
EDñpwaRY III. agaiaſt Jou of France in 1386. 
is addreſſed to the Pope, to the Empetet, and io aff 
the princes, lords, and people 'of CakrisranBon is 
general; He complains that people-of that age with - 
to palliate their own faults by blaſting: the iunotenes 
of others; and he therefore believes it a duty he 
owes to God and to humanity, to paint the king of 
France in his proper colouts. He alſo juſtifies tus 
king of Navarre from the infamy imputed to him in 
making a treaty to deliver up Normandy, by declar- 
ing before God and on the word of a king, that no 
ſuch treaty had been made. (e) This was prepara- 
tory to the war which he afterwards declared againſt 
France, and no tranſactions or manifeſto of the moſt 
regular modern ſtate, can be more orderly or legiti- 
mate. The next century ſaw the ſame ſort of cuſ- 
tom in the appeal made by the kings of Caſizie aud 
Arragon to the arbitration of LEWIS XI. king of 
France, in 1463, (/) and we ſhall ſoon have occa- 
ſion to obſerve on a variety of other appeals; which, 
as they ſprang from a particular ſource, and will be 
treated 'of at large in another place, need not be 
mentioned here. . 4 
Such then was a ſmall part of the regularity of ap- 
pearance, notwithſtanding the inſtances of barbarity 
that have been related, which Europe afſumed du- 
ring the period we have propoſed to examine. It 
aroſe no doubt, in ſome meaſure, from the tend 
towards a certain order in affairs, which the inſtitu- 


(4) Preuves des Troph, de Brabant. P. 160. ap Du Mont an. 
1334. n 
(e) Rymer, 5. 852. (f) Villaret, 4. 459- 
O 2 "+, 0s 
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tows and as - conneQtions of 'CHarLEMAGNE 
bad begun to generate. But excluſive. of the conſe- 
ces of that momentous reign, they were beſides 
affected in the moſt ſenfible manner by a ſet of re- 
markable cuſtoms, common to all, which began to 
be vifible about the eleventh century, and which are 
not more important from their effects than they are 


curious from their nicety. They are indeed fo di 


_ ferent from thoſe that have been related; were ſo 
| long known; and ſo intimately felt; that we cannot 


turn our view on the ſubject, without being ſtruck 
with the viſible and potent influence, m__ they had 
8 75 the laws of the world. 
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ABOUT: this time, we find. all the kingdoms of 
Europe; however diſtinguiſhed from one another in 
race or manners; however different in their ſtates of 
improvement, or marked by particular animoſities; 
agreeing in the main, in the five following points: 
I. In adopting the remarkable policy of the Fu: 
DAL SYSTEM; the intricate connections to which it 
ave riſe; and the numerous rights of mutual inter- 
2 which it perpetually Dae TN.” 
II. In concurring in one general form of Rzziat 
ous Wonks Hir; and particularly in obeying one 
SPIRITUAL HEAD, Whoſe uſurpations, Which firſt 
began to aſſume ſtrength in this century, ſoon brought 
the whole of their temporal affairs under his domini. 
on: and whoſe bigotry, ambition, or avarice, chan- 
ged the very ſpirit of true Religion, and inculcated | 
as a duty, the hatred and perſecution of all thoſe who 
thought differently from themſelves, n 
We ſhall ſoon have occafion to obſerve the new 
and remarkable appearance which Euxoys aſſumed. 
in conſequence of this; and the great difference be- 
tween the Laws of War among Chriſtians, and In- 
fidels, which it promoted, „ 
III. In reviving, and even exceeding the Hezxo1c, 
Ass of antiquity, and ſetting up a barrier, no leſs. 
ſtrong than ſplendid, againſt the miſchiefs and injuſ- 
tice, which though ,not the immediate conſequence 
of the Fivpar, SysTE&M, were foſtered by it to a 
dangerous and lamentable degree. "ah 42 
n 55 
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I be extraordinary and beneficial effect which (li. 
valry, the inſtitution we ſpeak of, bad upon the Law 
of Nations for ſeveral centuries, muſt have ſhewn 
- themſelves forcibly to every mind of common en- 


-QuIry. | & Sib | ; | YE 

A. 1. in thoſe frequent NxdOTIATIONS, TREZATIEBE, 
and Pos iT ws CONVENTIONS, ſo peculiar to the 
European Nations, with all their numerous train of 
the Caſus Federis, Guaranties, Alliances, and acquired 
rights, which muſt of themſelves alone have been 
able to modify any Low of Nations that might have 


1 0 - Which certainly often interfered with the 
i 


ights of Nature; and form, what the writers call, 
the Poſitive Law of Nations, e. 

V. And laſtly, In endeavouting to ſettle a certaln 
ſcale of Rank and Precedeney among one atiother, 
upon e es peculiar to themſelves, and the re- 
gion which united them; in marking out a differ- 
ence in degree between certain titles, and particulat 
forms of government; and conſequently in forming 
à gradation in the pre- eminence of the various So- 
vereignties which compoſed the European Republic. 
This, although from the ſtubbornneſs and pride of 
various gations, it was hardly ever eſſected with ac- 
Slifacy, Was eee ee Ne and attempt- 
ed upon arguments and principles, of which the ce- 
temonial of the reſt. of the world was wholly igno- 
Tam well aware, that with reſpect to three, at 
leaſt, of theſe five points; it may bg objected that 
they were known, before the elęeventh century, and 
that therefore the epoch we have adopted has been 
ill choſen, If we conſider the ſubject, however, 
with aby attention, the objeion will loſe moſt of 
its force, when we find that although theſe cuſtoms 
Were known, their effeQs had Ae felt. The 


188 Law, for example, bad been long known in 


- 


urope ; it has been diſcovered by ſome” Critics 


among 
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the inſtitutions of Name; (a) and it is cer- 
Sv to be traced to the woods of Germany. 
not * drain however, at its fall growth, till about "ow 
eleventh ; and though: it may be faid to My 
been univerſal before chat —— thy it was not till 
terwards, that it was univerſal, in all its manet in 
Tran and vigour. (00 
3 icular, MIS its outlines were 
Ba d to the 1 it was by no means the ſame 
with that obſerved by che. reſt ot the world, till aſter 


It is well | known that the conſequences of the bat- 
tle. of „ were not confined to the mere 
change of rs from HAROTD to WILLIAM. The 
laws of the land; the nobility of the realm; the 
manners and language; and the art and maxims of 
War, which 3 amo * anceſtors, under- 
went an alteration furing e. Norman reigns, 
almoſt. Loring the firſt Norman reign, ..the: effe 
of. which is even yet worn out. Bur if 
bad not been the caſe;; William ſucceeded q 
etly to the 3 the mere cireumſtancę of his uni- 
Normandy with Britain, by which be laid the 
dation for thoſe extenſive feuda / connections on 
the Continent, which ſo entirely engroſſed the nation 
for many hundred years afterwards; would have 
marked century in in queſtion, as a moſt import 
one to this kingdom. The, animaſities and frien 
| ſhips, the numerous and intricate claims, and the 
cauſes for war, to which that connection 


gave birth, will make it ever be conſidered ** A wh 


. Henn Com. 2, Chap- 4. 

: See BlackRi. 2. 4. 5. ag: Nes Lyttelt, Hen 101 
. Ch. V. 1. Henault. Hi en ell aud 
race. Monteſq. E. des Loix, L. 30. paſſim. Velly Hiſt. de Fr, 
1. Putter Conſt. of Germ, 1. Hume. Append. 11. to Hiſt; of 

takes nd notice of the Chronology of the-Syſtem,'., Plefiel Droig | 


pub, 1 Alem. (1. 234 268 auurhue is N the Fur {ft cebaurrt 
| momentous 
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momen 5 8 tous dera in che hiſtory of the Law; of Nations 
as obſerved by the N | 57 IE 0+ Of | 


b reſpe& to CnRISTIANMITx, I am far from 
imagining that its influence on the mind was not felt 
long before. this period ; and in part it has alread 
been touched upon. (c) Its gaad effects will ſtill con- 
tinue to be traced; but unfortunately the effects chief. 
ly to be defcribed, arpſe from the corruption, rather 
as the purity. of the Church. It will be ſufficient 
to remark that this was the age of GzrGoxy VII. 
the firm ſupporter, if not the founder of theſe Papal 
uſurpations, which amounted to a tyranny the moſt 
wonderful that ever ſubjugated the Kc of man: 
That this was the age which ſay the commencement 
of thoſe deſolating wars which took their riſe from 
zeal alone; were conducted, from miſtaken princi- 
ples, in a manner ſuch as rendered the heart more 
Rubbom than it really was; and ſo far, did as much 
miſchief to the Law in queſtion, as in other reſpects 
It had ſometimes done good. This alſo was the age 
to which ſeveral diftinguiſhed kingdoms of Europe 
actually attribute their converſion (or at leaſt the ex- 
tenſion'of their converſion) to Cyr18TIANITY; ang 
they were therefore only now introduced to partici- 
pate in thoſe effects upon the law, to the production 
of which, it will be ſhewn it ſo powerfully contribu- 
ted. Paganiſm ftill exiſted in many parts of Den- 
mark, Sweden and Norway, and in almoſt the wholg 
Wich reſpect to CarvaLlRy, it is acknowledged 
that its foundation was laid in this century; and as 
for the CXRZMONIAL of Europe, it ſeemed unknown 
till long afterwards; and although the cuſtom of 
making Treatigs had been from old time jp-uſe ; yet 
B eee rh ee 

Fuffend. de reb. Succ. the reign of Ingo. and Introd. d 
FH; Univ. 5. Che. 1, 2. Mod. Up. Hiſt, 28. 460. 29. 411. 
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their effect upon the politics and public maxims of 
the world before this æra, it would be difficult to dif- 
cover, if they ever had been'ffelt | 
It is, therefore with more propriety than at firſt it. 
may appear, that I have reſerved: the conſideration 
of the impreſſions made upon the Law of Nations by 
the five circumſtances above mentioned, ſor the æra 
T have fixed upon. At the ſame time it may not be 
unneceſſary to premiſe, that in the following inveſti-- 
gations, ſuch very ſtrict attention toany'particular cuſ- 
tom has not been paid, as to confine it exactiy within 
the bounds of the period propoſed.” In general, when- 
ever I have found a law, or maxim; at its height du- 
ring this time, I have choſen to mention it here; 
but at the ſame time I claim the liberty of ſearehing 
ſor its commencement in the century before it, or of 
purſuing it to any number of years aſterwards, if 
afterwards it ſhould be found to exiſ. 
The field is now wide before us; and without any - 
particular reaſon for preferring it, I ſhall conſider the 
different points, in the order in which they have 
been mentioned. And firſt, therefore, of the F x- 
pn {+ ed Rattan ny 
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or run INFLUENCE. OF THE FEUDAL SYSTEM, 
In obſerving upon the effects of this remarkable 
and extenſive Inſtitution, it does not fall within our 
plan to give any regular account of its various regu- 
lations, its general ſpirit, its diſputed 22 ity 
thouſand niceties. Such knowledge muſt 
ed to have been already obtained by thoſe who come 
to the preſent. enquiry. To examine it would fur; 


paſs the ſcope of this Treatiſe; and even if it did 


not, the ſubject has already received all the light 
which the labour, talents and judgment of the beſt 
heads in Europe have been able to give to it. Taking 


it therefore for granted, that the whole learning upon 
the point, is in the poſſeſſion of the reader; I ſhall 
proceed merely to examine its eflect upon the law of 


hations during the centuries when it cbiefly pre- 
vailed. a A n 
That effect, it muſt be owned, was not viſibly ta 
improve mankind; there was not ſo great a diffe- 
rence as might be expected between the nations with 
whoſe cuſtoms we have been ſo much ſhocked, and 
thoſe of the feudal fovereigns. The chief ſeems to 


have been, that the former were continually migrat- 


jag; the latter had became ſtationary; the former 


give us the image of armies moving from plain to 

lain; the latter of armies igtrenched in their camp: 
t war was equally the buſineſs aud the delight of 

both, and both were bloody, infolent, and rapa - 


cious. | 


The ſuperiority, however, which is always to be 
obſerved in ſtationary over waudering nations, came 


ſuppoſ· 
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at laſt. to ſhew itſelf; and the wars of the times, al- 
though not leſs frequent than before, began to be 
condud ed on a ſort of principle and arrangement, 
approaching ſomewbat to. a [ſettled ſyſtem. Tbe 
whole life of the Barbarians was paſſed in arms, and 
_ almoſt in battle; and when to die a violent death 
was a religious duty; it would have been almoſt ab- 
ſurd to have required any cauſe. for taking arms. (a) 
When government, however, came to be well eſta- 
bliſhed throughout Europe, although little attention 
was for a long time paid to it, yet it became. a gene- 
ral law to require a cauſe for boſtilitiy ; 1he nature of 
ſovereignty began to be.uugerſtood, and the idea of 
timais and illegiumais wars was thus by degrees 
adopted. On this ſituation of things, the feudal 
1 operated with conſiderable gſſect; 
and, by a minute attention to their ſpirit aud genius, 
we mal diſcover a variety of points in which the in- 
tereſts and connections of nations were extended and 
modelled in a manner ſometimes advantageous, 
ſometimes the reverſe, but which, had it not been 
for the feudal polity, would never have been known. 
One of the maſt obvious and general of its eſſects, 
was the great multiplication the States of the 
world, and by conſequence, unhappily for mankind, 
the multiplication of its cauſes for war. 
A large portion of the Earth, governed by one 
head and properly civilized under one common Ju- 
riſdiction, muſt have fewer of theſe cauſes, than the 
ſame portion of the Earth, divided into a number 
of ſtates independent of one another, In the former 
caſe, differences are accommodated by the peaceable 
mode of trial and ſentence; in the latter, the moſt 
triffing . quarrel, and, (if the ſubdiviſions 
are purſued to any extent) the common difſentiong 
of private life, become the ſignals for public and ge: 


.) Vid, Sup. Chap. VII. 
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neral boſlilities. Where this therefore tales place, 
not only the manners of mankind, but their Law of 
Nations, muſt be conſiderabl influenced: and ſuch 
was the effect of the Feudal yſtem upon the CANINE 
ages of Europe. 

It is the more neceſſary to examine the poiut under 
the preſent head, ſince none but Sovereigus can make 
legitimate war; and as the Barons wars, form a con- 


ſpicuous part in the hiſtory of theſe ages, we muſt 
naturally refer to that which Weed bs them a. 


right ſo important. 


This privilege, then, of taking arms at leakage; 12 25 
which, from the more private rank and the ſubordi. 
nation of thoſe who poſſeſſed it, was known by the 
characteriſtic term of 'Px1vaTtE Wax, was the moſt 
valuable right in the eyes of an antient Baron Which 


he poſſeſſed, and one of the laſt which he parted 
with. However, it was rather modified and 


brought into a ſhape capable of producing more 


energetic miſchief, than inſtituled, by the Feudal 


Law. Moſt a nations are remarkable for 


the determination with which families and friends 
purſue and avenge their injuries, and this from a poli- 


tical, as well as a friendly motive. The antient na- 


tions of Germany, (5) as well as the Indians of 
America, preſent us every where with this cuſtom. 
From the former it was derived to the different na- 
tions of Europe, (c) and it was not only the diſpofl- 

rion, but the duty, of every family to 'avenge the 
loſs of any of its members upon t the family which 
had cauſed it. The hoſtilities which aroſe in con- 


ſequence, were called Faipx (d, FzrD, or Fu; 


(5) Suſcipere tam inimicitias ſou atris, ſew propinqui quam 
amicitias neteſſe eſt. Tacit. de mor. Germ. C. 1 
(e) Ir continued among chem ſix hundred years. 5 
Henautt. Hiſt. Chron. de Fr. rem! ſur Ia FO race.” 
(8) Opal: Gloſs. voc. Faida. 
Du Cange. Difſertation 29 ſur Joimville, p. 330. 


the 
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(e) the Laws of moſt of the weſtern countries not 
only let them paſs unpuniſhed, but, by regulating, 
gave them authority; and ſo high was this duty car- 
ried, that in many places, whoever ſueceeded to an 
Eſtate, ſucceeded to the vengeance due for the death 
of the laſt who had poſſeſſed it. 77 
Ass the notions of juſtice, however, improved, at- 
tempts were made to curtail, and by degrees to abro- 
gate this pernicious right; (g) but their ſucceſs was 
comparatively ſmall ; and when, through the weak- 
neſs, of the Carlovingian Monarchs in France; (4) 
the diſorders of the Heptarchy in England; and of 
the elective Government in Germany; (i) the pow- 
er of Corporations in Italy; and the community of 
territory which was left in Spain, for every one who 
could conquer it from the Moors; when, through 
theſe cauſes, the independence of every Lord who 
owned a fortreſs, or could maintain a man in arms, 

_ wasfirmlyeſtabliſhed ; the Fa IDA was eagerly adopt- 

ed, and extended into the right of Private War, by 
all the Barons throughout Europe. (() 


le) Hence the phraſe ſlill in uſe, of © Deadly Feud,” to ex- 
preſs the extremity of hate between perſons or families. 
| Stewart's V. of Soc. 250. 
Ad quemeunque hæreditas pervenerit, ad illum U:;o 
Proximi, &c. debet pertinere. | 

bs Leg. Angl. & Werinor. ap. Lindenb. tit. 6. 

C) In England, ſo early as the time of King Edmund. Ar. 
l. wig 


LI. L. Edm. ap. * Gloſſ. et Wilkins. Leg. Saz. 
9 Henault. ub. ſup. | 
(i) Pfeffel. Droit, pub. d' Allemagne abreg. & Putter, from the 
5 of Arnolph to Hen. V. : "TIAL HI 
_ © (#) With deference to that learned writer, this ſeems a more 
|: robable account of the riſe of Private War among the Feudal - 
arons, than that adopted by Profeſſor Putter, (Conſtitut. of 
| Germ. tranfly by Dornford. B. 1. C. 7.) who contents himſe lf 
. wich attributing it merely to the uſurpation and pride of the Ba- 
rons in the moments of weakneſs in their Kings. This, as has 
been obſerved, might have foſtered and regulated it ;| bur it ſure- 
ly was originally nothing more than a continuation of the Fat, 
which had long been legal, and were never entirely ſuppreſſed! 


A new 


| irfelf before" us; the 
weſtern world was not only divided into a vatiet | 


Ane picture thus opens 


of independent nations, governed in their intercour 
by oertain general euſtoms; but each of them again 
was ſubdivided into ſubordinate States, acknow- 
ledging indeed ſome one Lo Paramount; but 
all of them equally independent of one "another, 
with ihe greater Kings of the Earth. France, Ger- 
many, Britain, Italy and Spain, were earved out, 
as it were, among the Lords of innumerable Caſ. 
tles, () who made War and Treaties with all the 
vigdur and all the ceremonies of powerful Mo- 
Erh ee ee tene, 

The Corps Diplomatiques are full of theſe Trea- 
ties, in Which nothing can be diſtinguiſhed in the in- 
tercourſe of theſe ſubordinate Vaſlals, from that of 
independent Kings, except when mention is made 
of the rights of Lord Paramount. Stewart and Lyt- 
telton have thought it worth while to preſerve ſe- 
veral of them in their Appendixes; and a ſerious 
attention to them will ſufficiently refute a marked ex- 
preſſion of a writer whoſe very high authority would 
have poſſibly ſtopped me from proceeding in theſe 


_ (2) Nothing can bring this more. forcibly to our obſervation, 
than the bare recital of the number of Caſtles and Fortreſſes 
poſſeſſed by the Barons of various 1, In England, at 
the peace between Henry II. and Stephen, eleven hundred and 
kfteen Caſtles were ordered to be deftroyed.—Lyttelt. H. IL I. 
418.——Io France, upon a negociation for peace between Edw. 

IT. and Ch. V. in the year 1376, the Plenary Power of the 
French Ambaſſador contained a ftate of the fortified places they 
were willing to give up to Edward. They amounted to the al- 
toniſhing number of Fourteen hundred walled Towns, and three 
thouſand. Fortreſſes, in the province of Aquitaine alu n-s. 

gy | ,_-  Villaret, Hiſt. de Fr. 2. 491. 

When we conlider that theſe were not entertaired gor the pub- 

lie defence againft foreign ene mies, but chiefly ſor that protecti - 

on which is now afforced by the Laws, Without the affifiance 

of a ſingle Garriſon, how much reaſon have we to rejoice in the 
changes of the times! N nr 


Enn. ²˙ ˙ . 
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conſiderations. had he not thrown it out as 4 mere 
obtier dictum. Du Cunge, after detailing the laws 
which governed the cuſtom of private war, and oh. 

ing that he right was wniverſal among all the We. 

tern States, obſerves, ** Cependant cette faculte 
< ſe faire aiaſi la guerre, eff contraire au Droit des 
Gent, qui ne ſouffre pas qu aucune, autre ait le ppu 
voir de declarer et de faire la guerre, que les 
© Princes et les Souverains, qui ne teconnoiſſent per- 
<- ſonpe au deſſus deux.“ ( Mũ 

In this obſervation, the ſubject of the law of nati- 
ons was not regularly before Du Cange ; or, If he. 
had rey conſidered it, he peither bad taken the 
view of it which I have done, in conſidering it a 
particular law, confined by cuſtom to particular na- 
tions; nor had he actually conſidered the whole na- 
ture of Sovereiguty, which has a variety of modifi- 
cations that allow a feudal Vaſſal to be fully Saves, 
reign guoad the right of making peace and war, with 
all but his Lord Paramount. e 

It is true that Charlemagne had denied them this 
rank, even as it related to the right of making 
war; and the following Capitulary tends to ſupport 
the ee Pur rx reſpecting the origin of that 

ight: () | 

Neſeimus qua e inventione a nonnullis 
uſurpatum eff, ut 1 5 nullo miniſterio publico 
“ fulctugtur, propter ſua odia et diverſiſſimas vo- 
luntates peſſimas, indebitum fibi uſurpant in vin- 
* dicandis proximis et interficiendis hominibus vin- 
* ditz miniſterium : et quod Rex ſaltem in uno ex · 
l erceredebuerat propter terrorem multorum, - ipfi 


* 1mpudenter in multis perpetrare non metuunt prop». 
tet, privatum odium.” ( | W's 35 


(m) Difſertat. 23. fur Joinville. p. 342. | 
(n) Vide note k, page 343. | 
(0) Capit. carvlomag, L. 5. 180. 
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5 Wr ee gb, during the time of CAA MAO Nx, 


the privilege might have been thought an uſurpation; 
yet, during the ſucceeding ages, when the feudal 
fyltem had become what it is generally conßdered, 


auc had affumed that regularity of ſhape which it 


continued to wear ſo long; the vaſſals were men of 


1 very ' ſuperior” con quence to that which they had 


efore 1 ; as far as it relates to the right 
of War zit one another, were not to be diſtinguiſhed 
fromm States the moſt independent. Hence therefore, 
when'Partiy AuvgusTvs propoſed to RI c. I. ina 
rreaty of peace, that their barons ſhould be prevent- 
ed from making war upon one another; it was refuſ- 
ed by Richard, Quia videlicet violare nolebat 
Conſuctudine & Leger Piœr vi vel aliarum terrarum 
füarüm, in quibus conſuetum erat ab antiquo, ut 
Magrates, cauſas proprias in vicem allegarent. 00 bee 
There wðas this difference, however, between in- 
dependent States and the ſubordinate Sovereigus; 

bat the former had no common Tribunal to appeal 
8. and could only decide by the ſword, while the 
latter, on the contrary, could appeal, rf they pleaſed, 
to their Lord Paramount ; and things were then de- 
eided by the judgment of their Peers. Their public 
maxims alſo among one another would, no doubt, 
take their character from the general Laws-of their 
particular Nation; and as Europe conſiſted of a cer- 


tain-claſs of Nations, inſulated with reſpect to the 
reſt of the world; ſo the petty Sovereigns that com- 


poſed any particular State, may be ſaid to have form- 


ed « dige claſs, with reſpe®t to the elf of Eu. 


The accurate Beaumanoir, and the elaborate Du 
Catiye, have detailed the particulat cuſtoms attendant 


upon the private wars of the French Barons, in 2 


manner that throws great light upon the ſubject; 
G 
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and they will be our. guides in much that we ſhall 
have occaſion to obſerve relating to them. And firſt, 
with reſpe@ to che cauſes for War. pe 
Theſe could only be ſuch crimes as would have 
been puniſhed with death had the injured party ap- 
pealed to the civil tribunals, what Beaumanorr calls 
« Vilains mefaits,” and were always foine flagrant 
breach of the Law, as Murder, Adulery, ot Trea- 


ion. (9) TO g | 
When any of theſe crimes had been perpetrated, 
War was inſtantly made by the family injured againſt 
that which had done the injury; for on theſe occaſi- 
ons they were governed by the ſpirit of the old 
Faipz. All the relations, therefore, of the injur- - 
ed perſon were bound to join themſelves to his ſtan- 
dard; and every one of them not only bad a right, 
but was under obligation to attack the polſeſſions 
and the perſons of every one of the hoſtile family, 
The obligation indeed was fo ſtrong, that, upon a 
refuſal to comply, men were actually obliged to re- 
nounce their relationſhip, and with it all their rights 
of ſueceſſion to family property, in a ſolemn” and 
pots Leigh often taken notice of by the. Salio 
aws. (r | | 
But as Relationſhip was thus made to confer the 
moſt important rights, and to ſubject a perſon to ve- 
ry cruel duties, it became neceſſary to define with ac- 
curacy how ſar it ſhould extend, fo as to be brought 
within the meaning of the Law: it was d-termined 
at firſt, that beyond the ſeventh degree of affinity, 
and afterwards, beyond the fourth, where the Laws 
of the Church permitted marriages to commence; 
any one who choſe to fland newer, was not bound 


* (4) Contumes de Beauvais. par Beaumanoir. Ch. 89. Du 
Cange. Differt: ſur la vie de St. Louis, par Joinville. ag. 

(r) 9 de Fr. 3, 115. Henault ub. ſup, * 63 of 
the Leg. 8 | CS 


Vor- L | Þ to 
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to take part with his family, If therefore, prompt- 
ed by affection, or a warlike ſpirit, ke ſtill choſe to 
fly to arms, he was then conſidered as a principal, 
and as ſuch, was obliged alſo to declare war in form; 
9 ſo that it ſhould ſeem, thoſe who were within the 
degrees of affinity were not bound to comply with 
this ceremony after it had once been gone through, 
by the perſon who aRed as principal. (7) | 
Such principal was called © CHEVETA LINE,“ or 
% QuizvzTaing,” evidently the radix of the Eng- 
liſh word Caizyrtain, and ſignified a perſon who, 


to revenge an injury done to his family, declared 


S 


3 


war againſt the offender, (% The forms of that de- 
claration were ſolemn and worthy of imitation; they 
admitted alſo of ſo many modifications, that a tho- 
rough knowledge of them muſt have conſtituted 
no inconſiderable part of the juriſprudence of the 
times. They ſeem, however, to have been arrang- 
ed under the two diviſions of Dzzps and WosDps. 
War was declared by Duxd, when it aroſe on the 
fudden, Quant caudes mellees ſourdent entre Gentix- 
* hommes d'une part et Þautre ; (x) and in this caſe, 
all thoſe who were preſent, were obliged to take part 
in it, according to the ſide io which they were at- 
, tached. (). It was declared by Woxps when 
_ the principals ſent defiances to one another. Quant 
© li un manece [auire a fere villenie, ou anjude de ſor 
© ors,” There was, however, a very material dil- 
tinction between the conduct of the Ne and 
that of the Principals; for the latter, being ſuppoſed 
to underſtand one another's cauſes for complaint, 


Due o ĩ˙· 0 | 
[t) Coutum, de Beauv. C. 39. Du Cange. Diſſert. 29. ſur 
3 p. 333. Theſe are circumſlances ſufficiently remarka- 
dle, but which either eſcaped the notice, or did not fall within 
* the ſubjeR,” of Dr. Roberifon, Introduct. to Ch. 5. 
() Beauman. Ib. (x) Ib. Id. 
G) Du Cange. 333. 


1 1 might 


| 
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might enter upon the war immediately after the de- 
claration ; while the former who might lite at a 
diſtance, or might not be acquainted with the pro- 
_ cedure, were allowed forty days to prepare them- 
ſelves, unleſs they happened to be actually on the _ 
ſpot when the quarrel broke out; and this regulation 
was made by Pare and HARDY, according to 
Beaumanoir, (or Saint Lewis, according to Du- 
Cange), (z) as the means of aboliſhing by degrees 
the whole of the practice in queſtion. In Germany 
alſo, by what was called the Landfriede, or Race 
of the Empire, (a regulation of Frederick I. con- 
| firmed by the Gorpun BuLr,) a Baron gomg to 
war, was obliged to declare himſelf an enemy, | and 
give three days notice to his adverſary. (a) 
From this duty in the family to make common 
cauſe, it followed, that if two Brothers made War 
upon one another, the Law by which they were 
bound to aſſiſt could not take place, the family being 
equally related to them both, a caſe which was al- 
tered if the Brothers were only uterine. ())) 
It is needleſs to obſerve, while treating the effects 
of the Feudal Syſtem, that all the Yaſſa/s of the 
Lord ſupported him in the war. What, however, 
was rather remarkable, and can only be explained 
by the peculiar nature of that ſyſtem, they could not 
be attacked except while in arms, and on actual du- 
As ſoon as they had returned home, upon the 
concluſion of their campaign, though the war might 
continue between the principals, they ceaſed to be 
parties ; having barely performed the regular ſervice 
required of them by the Feudal Law. (o) 
3 FN. e 
| Du Cange. | 3 
85 Putter. . 2 K 10. Golden Bull. Ch. 17. De Diffidatic 
onibus. ap. Du Mont. ; ae 
(5) Beaum. ut ſup. Du Cange, p. 333. 
(c) Beaumanoir, Ch, 59. Ir is extraordinary that Pr. Robert- 


ſon, whoſe accuracy and obſervation upon this ſubjet ug one 
can 


B, 


3 


Was guilty of a kind of "treaſon, (paz, 
might be puniſhed with a halter. 60 2 
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The rights of the Individuals of the family Were 
no leſs important when the difference came to be 
terminated, than they had been on the breaking 
out of the war. They were all to be conſulted, and 
all of them had a right to put a negative on the ne- 
gotiation. This negative, however, was not bind- 
ing upon thoſe who were tited of the quarrel, and 
were willing to make peace; and in that caſe there- 
ſore the perſons concerned aſſumed new ſituations. 
He, who perhaps had been the original Qpixvz- 
TATNE, retired from the war; and he, who had on 
ly engaged as auxiliary, was left as principal; nor 


were any of his family, not even the perſon whoſe 


injury had been the cauſe of the feud, bound to aſſiſt 
him. But that it might be underſtood what was the 
preciſe. ſituation. of the parties, new declarations 


were to be made, in which it was known who 
were to be conſidered as friends, and who were to 


remain as enemies; and if without ſuch declaration 
any act of hoſtility was committed, the re 6 
iſee) and 

TE TR 0A 


- There were three modes of terminating theſe dis. 


| ferences, according as the parties could agree.—I. By 
making a regular. treaty of peace.—lI. By taki 


can quellen, with Beaunianoir beſore him, has alſo neglected 


this circumftance, the importance of which as to the Law of 


Nations muſt beevident. : 
( ) Beauman. Pa. zol, et iofra, The Preſident Henault ſeems 
to have loſt ſight of his uſual accuracy in throwing'the rights of 


- Private War and of tbe Duel together. Immediately after deſ- 
canting upon the. miſchiefs of private war, he ſays, Cependant, 


4 ces combats eurent beſoin depuis de la permiſſion expreſſe du 
% Prince; en ſorte que :c'etoit une crime de leze majeſt6 de ſe 
* donner Camp et Jour,” &c, (Rem ſur la 2nde race.) 
This and what follows evidently have reference to the Laws of 
Single Combat, Which was a mode of legal trial, and had no 
connection with the right of Private War, a right enjoyed as a 


eig. 


- . privilege of the Fief, and in ſpite of the authority of the Sove- 
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bonds of aſſurance from one another, to ſuſpend hoſ. 
tilities, and abide the deciſion of a ſuperior Lord — 
IH. By bogle ml.... 

I be firſt, as it was not peculiar to the Feudal Syf- 
tem, need not be taken notice of here, By the le. 
cond, either party, (and generally, as was naturäl, 
that which was the weakeſt) might ſummon his ad- 
verſary to the Lord's Court, aud oblige him to give 
bond that he would not moleſt him farther, either 
in his perſon, in his family, or bis goods, but 
bring the difference regularly before ihe Jurte Goa 
of the Court. in order to underſtand this the better, 
it muſt be remembered, that although tuo Barons, 
having the right of war, might,” and gedetally did, 
fly to arms upon every ures yet this did not defy 
troy the power of civil tribunals. Though much 
negledted, they were flill open, and when appealed 
to, did juſtice in the manner they beſt were able. 
None, however, but the Courts which poſſeſſed the 
ptivilege of what was called the H1icy JusT1icy, in 
other words, the power of liſe and death, could 
take cognizance of theſe diſputes; the reaſon for 
which will be obvious when it is recollected that 
none but crimes which in the event of conviction 
could be puniſhed capitally, were the fair and legal 
- cauſes for war during that time. (e) We may ima 
gine, however, the little efficacy of this mode of 
' terminating differences, when the firongeſt party was, 
often ſuperior, not only to -his-adverfary,. but 10 


(e) Vide ſupra. Dr. Robertſon, in his Note X. Sec. 1. 
Introd. to Ch. 5. in which abundance of learning le diſplayed. 
has been — 9 inaccurate, or rather not ample enough in his 


account of this matter, He contents himſelt wich ſaying! that” 
Bonds were granted voluntarily, or exacted by the Magiltrate, 
to abſtain from haſtilities, and that afterwards,” if any were com- 
mitted, the penalty of Treaſon was incurred. He makes no men- 
tion at all of. the trial of the origina} differences before the\'Civ:t, 
Courts, the very cau'e, -probably, why it ſhould thep be conſider- 
Sunn ons; - OR IC EG a 


oY 
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the judge himſelf; for it depended upon the accidents 
of power and tirmoeſs in the Lord, whether ſubſtan- 
tial juſtice could ever be done. So late as the year 
1224, Fowkes de Breaute, having thirty-five verdicis 
of diſſeiſin paſt againſt him, ſet the King's Judges 
themſelves at defiance, and nimis inconſulie dgens, to 
uſe Matthew Paris' expreſſion, bound them in chains, 
- threw them into Bedford Caſtle, and confined them 


in the Dungeon; nor could he be puniſhed accord. 


ing to his merits ; for though his Brothers and others 
who aſſiſted bim, to the number of twenty-four; 
were hanged, he himſelf eſcaped with the milder 
puniſhment of exile. ()) 

The third mode of terminating a private war, 
was by Dol, the nature of whichas too well known 
to need any particular diſcuſſion. We may obſerve, 
however, that although Beaumauoir has conſidered it 

as a ſeperate mode, it rather ſeems to have been the 
conſequence of the laſt, namely the Appeal of the 
Lord's Court; the Reader not being to be told, that 
even before the regular ne the Dur! was 
often the very mode of the trial. 

Such is the account of the max ims of othvats war, 
as It prevailed among the Barons of France; and 
which, according to the Syſtem we purſue, may be 
not unreaſonably conſidered as a part of the Law of 
Nations in this time, 

But France, the faireſt, and ae extenſive coun- 
tty of che Chriſtian World; ; the Parent of ſo many 
Colonies, and even of ſo many Kingdoms, g) could 
not fail to have much 1nfivence upon the maxims and 
manners of other Nations, and it may therefore be 
not unfairly ſuppoſed, that much of the penn and 


(M Par. 320, 
Of Sicily, ot Naples, of Jeruſalem, of Flanders, at ore 


time of the whole Greek Empire, and in fome meaſure of Eng- 
land. Ses the Hiſtories. 


ſpuit 
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pirit of theſe Laws, pervaded the Feudal Polity in 
other parts of Europe. e poet +: 

In Germany, private war raged with univerſal vio- 
lence; and from the elective conſtitution of the Em- 
pire, the conſequent weakneſs of the Government, 
and the circumſtance that the Papal thunders were 
firſt directed into that quarter,” no efforts of the So- 
vereign could put an end to it till the very end of the 
fifteenth century, when the erectioq; and firm fup- 
port of the Imperial Chamber, habit men to a 
more regular courſe of Juſtice; () Even lo late as 
the beginning of the fourteenth century, the diſor- 
ders of that country roſe to ſuch a height, that fixty- 
cities of the Rhine, together with the three Eecleſi- 
aſtical Electors, the Prince Palatine, and the Duke 
of Bavaria, were obliged to affociate together to 
defend themſelves againſt the Protectors and Relati- 
ons of Robbers, on the . who might uſe their 
right of war io avenge their deaths. (i) Among other 
cauſes for this, there is perhaps none ſtronger, or 
which demonſtrates the vices of an elective Go- 
vernment with greater force, than the little intereſt 
which the Emperors themſelves had to ſupport the 
ſupreme. authority, As they knew that every ad- 
vance to good order would weaken the power of 
their families, in caſe they did not ſucceed to the 
throne, they were the leſs concerned to attempt, 
what all the op crowned heads in Europe were 
perpetually endeWOuriag to effectuate. Hence the 
ſtrong circumſtance, that the Princes of the empire, 
who were originally nothing more than the other 
Barons of Europe, have continued S5yereigns to this 


(Ak) Pſeffel. ſub. ann. 1493. | 
(i) Heiff, 1. 152, Pfeitel. 1. 416. the) Deed is in Du Mont. 
Corps. Dip. Is . y . 


| day 5 | 
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day, and may exerciſe the ſame right of ar in com. 

| 2 with all other Sovereigns. (4) 

In Loly, which was at a till greater Aer Go 
the ſeat of Government, the Emperor Joſt bis powet 
ſooner, 'The original Vallals of CHARLEMAGNE and 

- Orno,, not only. afſerted the privilege of private 

War as. a feudal tight, but became, and are fill, 
more independent of their Chief, than their fellow 

Soyereigns of Germany; and this was one of the 

| reaſons. why the Kings of France allowed them to 
clothe their foreign miuiſters with the full repreſenta- 

fixe character of Ambaſſador, which they often Gs 

nied to the Electors. (/) . 

In Spain, where revenge is almoſt a pojut of 8 
nour, and forms part of the national character, the 
right in queſtion may be ſuppoſed to have been car- 

ried to its height; and its abolition was alſo pr 

tionably later; the regulations for this 22 

ing been ineffectual till the time: of Sankt V. in 

| we year 1519. (n) 

- ++, The hiſtory of the northern kingdoms, is for mavy 

a century the hiſtory of anarchy and murder; and 

private war flouriſhed there but too long. In Saulen 

it is remarkable, that it was the clergy. who. la 
pollgſſed the means of it, and fo late as the reign of 

USTAVUS ER1CSEN, an act of the ſtates was ne- 
ceſſary to veſt in the Fe the aa of their nu⸗ 
merous callles. 1 $794 


(#) Eyen the Lanfriede, or Public Peace, a fondamental con- 
ſlitution of the Em xeror Frederick I. for the preſervation of the 
tranquillity of the Empire; while i chreatened Robbers and In- 
- cendiaries with the Ban, reſerved io every one a right to do juſ⸗ 

15 to himſelf, e he gave threę days notice to his Adyer- 

Ys i 

| Putter. B. 2. Ch; 10. Dans Sup. 
7 2) See Widow del: VET ©. AE 
() Robertſon. Introd. Ch. V. Note X. 
t5 Mod. Un. Hiſt. 29. 378. Erickſon died in 1566. | 


But 


It 


- Conftable, Mareſchal, 


THE FEUDAL SYSTEM. 4% 
But of all the Nations of Europe, perhaps withobr 
the exception of u, this remarkable right exilt- 
ed longeſt. in the northern paris of Great Britain. A 
HichLAMD Cure was always formidable, even te 
his Sovereign, as well as to bis neighbours, and his 
power and name have bee dreaded in che extfemit 
of the ſouth. Nor was it till late in the preſent cen- 
tary, and that in conſequence of the mfltence of the 


Pretender in*Stot/and, that they received their final 


blow. The ſeverity and language of the different 
acts that have paſſed againſt them, beſpeak in ſtrong 
terms, the manners and cuſtoms of this warlike Peo- 

In this univerſality of independence in the Barons 
of Europe, we way imagine that the Engliſh were 
not without their ſhare ; and accordingly! the right 
in queſtion was tranſmitted to them from the Saxons, 
and but too oſten 'exerciſed. ' They maintained 
courts of their own, and officers 'whoſe characters 
beſpoke the parade of royalty under the names of 
ſticiary, Seneſchal, and 


Chancellor. (2) 


The - families of Northumberland, Glouceſter, 


Warrenne, and Warwick, are illuſtrious for this ſort 
of power, and of the latter, he who was known by 
the name of King Maker, was alone ſuppoſed to 
ſupport 30,000 retainers at his different manors and 
caſtles.— We have a further ſtrong inſtance of his 


URS | 4 3 
(9) By 1 Geo. I. Cap. 86. the being found poſſeſſed of arms 
zn the Highlands, for the ſecond offence was puniſhed with ſeven 
years tranſportation ; and only men of 460 pounds Scots, reve- 
nue, could keep two firelocks, Nothing is more characteriſtic of 


dhe ſpitit of private war than the inſcription mentioned by John- 


ſon, (Tour to the Hebrid. the account of Col.) upon an old caſ- 
tle in Scotland. If any man of the Clan of Maclonich ſhall 
appear before this caſtle, though he come at midnight, with a 


man's head in his hand; he ſha there find ſafety and protec̃ti- | 


on againſt all but the King. 
(/) Hume's Appendix Il. 


power, 
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wer, and the ſpirit of ſovereignty aſſumed by the 
ada} Lords, in the memoirs of Commines. AR- 
w 1CK was governor of Calais, and the town ſeemed 
Intle to conſider who poſſeſſed the throne of Eng- 
land, but rather looked to him as their Sovereign. 
_ "When, therefore, Commines was ſent there from the 
Duke of Burgundy, he found the whole Garriſon in 
his Livery, and as a compliment had the apartment 
aſſigned for him, decorated with white croſſes, (the 
arms of France) and rhimes, importing that the King 
of Frence and the Earl of Wer wick were guod friends, 
(Q} 
. Robertſon, however, obſerves, that the men- 
tion of private war, in England, is more rare than 
in Other countries; (7) poſſibly owing to the cauſe he 
aſſigus of the ſuperior vigour of the Norman Kings. 
The fact is certain, that though many of the Barons 
rofe to a great height of power, there were in Eng- 
land none of thoſe immenſe fiefs which in France, 
Germany, and Italy, ſplit the monarchy into frag- 
maments, (5) nor was the unwile policy e ir which 


{ 

divides the faireſt portions of the kingdom into | 
Apanages for the children of the blood royal, a mea- 
fare ſo long deſtructive to the intereſt of other coun- ' 
tries. ()) | 8 $ | 8 
We find then the right of private war univerſal f 
throughout Europe, during the height of the Feudal F 
Syſtem; nor were Ecclefiaſtics. leſs eminent for the 1; 
exercile of it than the Laity, The Clergy were poſ- 0 
4% Commines, L. 3. CH. G6. A 8 


( Note X. Iatrod. to Ch. 5. 5 | | 
() Henry, the Lion of Saxony, extended his territories from ' 
the Adriatic to the Baltic, an poſſeſſed Saxony, Bavaria, and 
Weſtphalia, Heneault 1180. Puffend. Introd. 3. 27 1. Putter. 2. bu 


10. 3 
The great ſieſs of Mormaniy, Acquitaine, Bretagne, and above 
all, Burzundy, were able at any time to ſhake the whole monar- ble 


chy of France. | 
(%) Lancaſter and Cheſter were the only counties Palatine which 


„ emanated from the crown, and were very quickly reſumed. 


ſeſſed 


. 
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ſeſſed of Baronies in right of their Churches, and 
were often perſonally engaged in the duties Which 


they impoſed. (2) As the facred character, however, 


exempted them, if they pleaſed, and at any rate was 


inconſiſtent with a martial ove, even in a martial 


age, the officer charged with the managemem of 
their temporalities, ſucceeded to this part of them 


alſo, and was called VIDEMk, or Vies Dowinvs, 
Like the Viſcount, he ſoon converted his office into 


a fee, and by becoming the vaſſal of the Biſhop, or 
Monaſtery, exerciſed the right in his own name. 


(v) . 
Having thus given ſomewhat at large the hiſtory 
of private war, modified by the Feudal Syſtem, as 


part of the Law of Nations during the earlier periods, 


it would not be at all irrelevant to our ſubject, if we 
went as largely into the means by which the cuſtom 


was abrogated; and as every work ſhould te as 


(% The Biſhop of Beauvais was taken in arms by Richard I. 


of England, Upon being claimed by the Pope, the King ſent 


his Holineſs the bloody Coat of Mail of the Prelate, and replied 
in the language of Jacob's ſons, This have we found. Know 
. r Ar it be thy ſon's coat or no.” Upon which the 
Pope is ſaid to have anſwered, that as he was rather the ſoldier 


of Mars than the ſervant of Chriſt, he ſhould be conſidered as 


ſuch, and ranſomed at the King's will. Holinſhed. R. 1. 


The Biſhop of Cambray again, on the other fide was taken by 
Philip Auguſtus, and the two Prelates regularly exchanged. 


(v) Hence Vidame became a ſeignory orlordſhip, and was very 


little attributed to ſeveral French noblemen ; as the Vidames of 
Chartres, of Amiens, &c. who held their lands of the Biſhops of 
thoſe places. See Paſquier Recherches de la Prance, 8. 5. Lu 
| 9 voc. Advocatus. Da Mont. 1. 93. & Diſſert. 24. ſur Join- 
ville p. 33m. : SE 
The Cm Thomas a Beckett, when Arch Deacon of Canter. 
bury, followed Hen. the II. in an expedition to Tholouſe, and 
maintained, at his owp charge, 4000 Stipendiary Soldiers, and 
| 8 the latter of whom dined every day at his on ta- 
e. | 


Lyztlet. Hen, II. 2. 161. 


complete 


R 
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complete within itſelf as poſſible, we might be 
ried in laying it before the reader. 195 1 Me 
As however many of thoſe means took their rife 
from the influence of Chriſtianity, which we intend. 
to treat of ſeperately, and as the outlines of them 
have already been traced with much ability by Dr. 
Robertſon, we ſhall content ourſelves with referring 
to him, (*) and reſerve what we have to fay upon 


it for another chapter. e 


i — 


— — 


The next great feature of the Law of Nations 
which the Feudal Syſtem produeed, is that remark- 
able and intimate connection; that conſtant pretence 
and indeed, right to interfere with one another, 
which the ſtates of Europe mutually aſſumed in con- 


fequence of the diviſions and ſubdivifions into which ] 
they had fallen. The creation of Fiefs and Arriere < 
Fiefs, over almoſt all the Weſtern countries, preſents | 
to us a picture of a few Lords Paramount, of ſmall * 
real power, but great pretenſions; pretenſions which te 
were multiplied, and whoſe intricacy and miſchieſs p 
were infinitely extended, when the larger fiefs came of 
to be portioned out, as they were, into ten thouſand to 
petty Sovereigaties, ſubordinate to mediate, as well pr 
as immediate Lords. By this well known; bur intri- pa 
cate ſyſtem, there was ſcarce a ſtate then in exiſtence, als 
| which could take any public meaſure,” without more Ca 
or leſs involving the right and iotereſt of ſome other li 


Nate, of which, without this ſyſtem, it would have 
been wholly independent. The common rights of 
mankind were invaded by it, and perſons poſſeſſing 
particular countries, even though by a royal title, 
could not acquire certain other countries at the fame 


(x) Note X. Introd. to Ch. V. i 
| time, 


= ed 


a ENT” 
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time, without a breach of Law. It was thus that, 
from the time of the Emperor Fazorxick the Se- 
cond, who, as King of Sicily, became the Vaſſal of 
the Pope, no King of that ry was allowed to 
aſpite to the Empire; or, if he did, he was obliged. 
to renounce his kingdom; (5) a conſtitution which 
three centuries afterwards was forcibly pleaded by 
Francis I. of France, againſt Charles V. in their 
celebrated conteſt for the imperial dignity, in which 
perhaps we may diſcover the firſt traces of that fa. * 


mous European ſyſtem, called the Balance of Power. 


(z) We have ſeen the ſame ſort of renunciations in 
modern times, but they have been'by expreſs con- 
ventions, and in the ſpirit of that remarkable policy; 
theſe conſtitutions, on the other hand, formed a fun- 
damental law of the two countries, and were rather 
in the ſpirit of the feuda/ cuſtoms, which authorized 
the Pope, the ſuperior Lord of Sicily, to prevent 
his hereditary enemy, the Emperor, from aggran- 
dizing himſelf in countries ſo near him 
A vaſſal could not even marry without the conſent 


of his Lord, leſt the inheritance might that rg paſs 


to his enemy, of which, among a variety of exam- 
ples, there is an eminent one furniſhed by the reign 
of Saint Lewis. The Count of Ponthieu had agreed 
to marry the eldeſt of his four daughters, and His 
principal heireſs, to Hznky III. of England; the 
parties had been betrothed, the young Counteſs had 
already been eſpouſed by 2 by the Biſhop of 
Carliſle, and the Pope himſelf d 


If had guarantied the al- 
liance. But notwithſtanding the affair had gone ſuch 


lengths, the King of France, as ſuperior Lord of 


Ponthen, interfered upon the ground of the feudal 
law, and ſpoke in fo. high a tone (a) that neither his 
vallal, nor Heary,- thought proper to go through 
00 Burieny Hiſt: ds Seide 4 * (SE FRE 
(z) Guicciard. ſub. an. 1519. 
() Velly. 2. 348. | 
with 
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with the treaty. Upon the ſame principles it was 
fairly imputed as a cauſe of complaint to Charles, 
the laſt Dake of Burgundy, that he had married the 


fiſter of the King of England, the enemy of France, 
of which he held. (6) When we conſider the im- 


menſe power, and the independent Sovereignty of 


the Duke of Burgundy, in all other reſpects, (one of 
the greateſt then known,) we muſt be forcibly im- 
preſſed with the effect of ſuch cuſtoms. 

It is remarkable, that there was no Monarch in 
Europe, who, in the earlier ages, enjoyed abſolute 
independence, and did not owe fealty to others, for 
ſome part of his dominions. For though there might 
be many Lords Paramount, in reſpect to the greater 
part of their territories, yet they mutually did ho. 


mage to one another for other parts of them. — Thus, 


Scotland owed homage to England, for Cumberland, 
and Huntingdon ; England to France, for Aquitaine 
and Normandy; France to the Pope, and the Empire, 
for Naples and Milan; the Emperors to the Empire, 
for their hereditary poſſefſions; the King of Spain 
to the Pope, for Sicily and Naples ; Sweden to Nev. 
mark, Denmark again tothe Empire, and ſo on through 
an endleſs circle. The form of this homage was the 
moſt abject humiliation that freedom could ſubmit 
to; or that pride could undergo.—The pofſcfor of 
a fief, let what might be his power in other parts, 
was bound within a year after poſieſſion, to appear 
before his Lord, unarmed, ungirt, bareheaded, kneel- 
ing, and his hands held in a ſuppliant manner, as 
in the ad of adoration, between the hands of the ſu- 
perior, who was ſeated. In this poſture he was 
obliged to repeat the following oath: From this 
e day forth to my laſt, I bec:me your man, of life, 
«and limb, and earthly honour; I will be tie 


< and faithful to you and yours.” (cj Thi 
N 18 
(3) Commines. 


(e) Novus quiſque in hæreditatem feodalem ſucceſſor, tenetur 


infra annum ſe domino ſiſtere, atque Inermis, Diſſinctus, re 
apite 
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This degrading ceremony was continually brought 
into practice, and is well deſcribed in the caſe of 
EDwARD III. Summoned to do homage to Prilie 
of Vatois, as Duke of Guienne, that Monarch re- 
ceived him at Amiens, at the head of all the nobili- 
ty of France, preceded by the Kings of Bohemia, 
Majorca, and Navarre. As foon as he approached 
the throne, the Great Chamberlain commanded him 
to take off his Crown, his Sword, and his Spurs, and 
to fall upon his knees, on a cuſhion prepared for 
him; 4 ceremony, ſays Velly, very humiliating for 
a ſoul ſo proud. He obeyed, however, though 1 
was eaſy to trace on his countenance, the marks of 
the diſguſt he felt, at being forced to humble him- 
ſelf ſo low before ſuch illuſtrions witneſſes. @} 
The ceremony, had continued the ſame for above 
four hundred years; and we muſt not forget While 
on the ſubject, the famous account of Rorio, the 
proud conqueror of, Normandy. When Charles the 
Simple granted him that extenſive Dutchy to hold 
in fief, he was called upon, according to the prac- 
ice of the times, to do homage for it. They had 
infinite pains to perſuade him to hold his hands with- 
in thoſe of the King; but when mention was made 
of falling upon his knees, and kiſſing his foot, (is 
ſuch was the practiee at that time,) he ſwore that he 
would never bend his knee before any one. It was 


Capite et provolutus in genua, ſupplicibus item manibus, inter 
ſedentis domini manus en eum ſ vu adoraturis) in 
hunc modum alloqui. Devenio homo veſter ab hae die in poſ- 
** terum, de vita, de membro, et de terreno honore verus et fidelis 
„s vobis ero, &c, &c. 

From the words of this Oath, Hamo vgſler, Sir Henry Spelman 
derives the word Homage, and not from onA juro, as ſome Cri- 
tics have done; | | HUE! 

Spelm, Gloſs voc. Homagiuzn. 

See alſo Coke Litt. 60. | 

(%% Veily Hiſt, de Fr. 4. 398, 399. 


agreed 
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agreed that one of his officers ſhould do it for him; 
and whether from aukwardneſs or deſign, in lifting . - 
up the foot to kiſs it, he overturned'the Monarch, 
before whom the Law had thus bound him to humble 
himſelf. The ſtyle alſo in which ſubotdinate Sove- 
- reigns were ſummoned to do this homage, wasequal- 
ly humiliating. They were commanded * to lay all 
<« other affairs aſide, and be with their Lord where. 
ver he might be within the country,” and by any 
day he choſe toappoint.. (oe 
ut while Sovercighs were thus ſettered with reſ- 
ct to one part of their Dominions, they might be 
in a ſtate of the moſt abſolute freedom with reſpect 
to all the reſt; they might indeed, probably, be en- 
titled to receive the ſame ſort of oaths from the very 
Lords to whom they themſelves had ſworn ; the 
whole depending upon the various tenures of their 
various domains. It was thus that the Emperors and 
the Popes were for ſome time fſituatad; the former 
doing homage to the latter for the kingdom of Sicily, 
and at the {ame time claiming ſuperiority over him 
right of the Empire. In ſuch a ſtate of things, it is 
obvious that there muſt have been a ANT oppo- 
fition of rights and pretenſions; and as the ideas of 
men, in thoſe days, were not the moſt perſpicuous, 
and the law, in its purity and fimplicity, was feldom 
allowed to take its courſe, eveñ in points that were 
well underſtood, we muft not be ſurpriſed to find 
much confuſion in the daily practice of the times. 
Accordingly, though it ho might happen that 
rights were aſſerted, and hoſtilities commenced, b 24 
a Lord Paramount as ſuck, and in his own Domini - 4 
ons; yet if he poſſeſſed other dominions in vaſſallage, . 
tze diſtinction was ſeldom, if ever, admitted. In- al 
deed as the vaſſal had ſworn to defend his Lord 
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againſt Ml enemies wharſobver, yitcut Klebe 
any particular caſe, he could not conſiſtently become 


| bis enemy biinſelf, even though it ſhould be in parts 
| where he ceaſed to be a vaffal. At all events, even 


on the ſuppoſition that his own perſonal ſervice could 
be got over, and, that bis own immediate vallals 


might follow his ſtandard, , yet” one part of bis fub- 


curred. 12 zuck were often faifly declares 
 Traitors, for doing that which, in their other capaci- 


ty, they were lega ly 


jects might then be perpetually called upon to fight 


againſt another part; 4 _fitgation of ſuch intricacy, 


' - 


and which demanded ſo many facrifices, that we 


2 
| ten faitly declared 


re the ,niceties of the fendal law, 


ferred memſeſves into the Law of Nations, aha be- 


{ gan an endleſs maze of trouble and confuſion, which 
brought the wars of thoſe times almoſt always t6 a 
Mate of civil war. b 


Examples of the Above obſervations” arg to be 


found in every page of e of the eatlſer ages, 
gh perſonal conteſts and 
"yt 


forth; were the natural reſult of chef 
produce them were almoſt eadleſs, and to the atten- 


red among 1 * 
conſequence of having their 1 8 thus called 
| 


79 1 to do. Here, there- 
e evidently tranſ- 


eſe cuſtoms. 10 


tive reader of hiſtory, ugnecefſary ; thoſe, however, 
which may be ſelected in proof, of the points touch- 
ed upon. may be diy ideq into two elaſſes; namely 


thoſe which eoncern the intercourſe between ſuperi- 


or add -vaſſal, on matters immediately aribog be- 


9 


ject of our Commentary. 
The latter claſs preſent to us the picture of x com- 
mon Court, or high Tribunal, in which Sovereigns, 


4 


* 


. 


tween themſelves; and thoſe in Which the ſuperior 

interfered, in order to do that juſtice, and afford - 
chat deſence to his vaſſals, againſt one another, Which 
be was bound 10 do by the ſyſtem which is the Tab. * 


— 
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ſuch at leaſt as acknowledged one head, were heard, 
and their cauſes tried by other Sovereigns like them- 
ſelves. An admirable inſtitution! which, bad it 
been adminiſtered; or could it have been preſerved 


to this day, in all its purity, would bave often 


{pared thoſe cruel appeals to the ſword, Which have 
0 frequently ſwept ws thouſands from the face 
of. the world. i 3 . ö N da 


— 


As the two great kingdoms of France and England 
were more implicated in theſe feudal d ifficulties than 
any other, from the immenſe | fiefs es by the 
latter on the continent; the caſes Which might be 


produced, would naturally be. maſt ſought for in 


the hiſtory of their tranſactions, even if we were. 
not, as we are, more intereſted fro! birth, and the 
better means. of information, to examine them. 1 


ſhall; thetefore, in the following examples, confine 


myſelf chiefly to the old ſtory of the PlANTACE- 
NETS&and CAaPETIANS. . 


In the year of 1200, John, King of England, 


was declared guilty of felony and parrieide, by the. 
Parliament of France, for the murder of his nephew, 


Prinee Arthur; his proceſs was regular and. formal; 


he was told that whatever might be the ſentence it 
would be executed, and, upon default, was conviched, 


attainted, condenmed to death, and declared io have far — 


feiled his lands. ( 


_ a 5 0-54 we. : 
In this, Pirrr Anterfered in eonſequence of ap» 
peal; there was no quarrel between him and Joh. 


The appeal, however, which brought on the war, 
was from others as" well as from the kindred of 


ARTHUR. 2 


The ſtory of that unfortunate prines is well known; 
the injuries of Hucugs -Lx Brun are not. John 


Mat. Par: ſub. an. 1202, Velly. 2. 195. f 1 


\ 


* 
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being at Patis was invited fo the nuptials of that 
nobleman with Iſabel d' Angouleme, and wWas fo 
ſtruck with her beauty, that be carried her off in the 
way to the church, aud married her hiniſelf. Hugues 
flew to arms, together with his kindred, Who were 
illuſtrious and powerful, but being foiled by the ty- 
rant, they appealed to Philip, who ſummoned him 
before his Peers. According to the feudal lau- 
Pri was right; and had the natural courſe.of 
things talen place, without alteration from other ex- 
ternal circumſtances, it ſhould ſeem chat England 
ought to have 'remainedy neuter, and ſeen its king 
puniſhed. But in ſwearing allegiance, England had 
{worn to defend him againit all enemies, and j in all 
caſes whatſoever, ahd it had no right to enquire into 
the juſtice of Party's proceeding. Herg then is an 
eminent effect of the feudal ſyſtem upon the Law of 
Nations, in furniſhing cauſes for war. The boſtili- 
ties in grhich the two nations were thus W . 
laſtedfifiy-fix years. (J) 
In the reign of Henry Ul. * viſcount of Bearn, 
a vaſſul of France, having a diſpute with Henry, 45 
| Duke of Cuienne, about the property of certain 845 
tles, threatens to complain of him to the king of 


France as his ſuperior lord. 
The ſorm of Summons to the Kiogs of England 
to do their homage; was conſtantly regulated, and 
Philip the Hardy, poſſeſſed ſuch power in Guienne, 
that he even built cities there, and of his own autho- 
rity aboliſhed, at the requeſt of be Engliſh them. 
ſelves, certain om which he conceived to be 
unreaſonable, (f N 
19 the . the Engliſh ſubjeQts of EDwarD | 
ting with the French 1 in Gaſcony, war was 


I. quarrellin 
The ſtory of Hugues le Brun, is in 2 . 55. 5 
8 Nelly, 3. * a 


— 


| whole Writ ſbew, that if this wa 


ice of 
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\kindled between the kingdoms. - As King of Eng- 
: land, Edward could only be purſued in the uſyal 


mode of hoſtility; as Duke of Guienne, he was cited 


like a common ſubject to — before his Lord; 


and though the greateſt prince of his time in power 


8 and talents, the Citation was fixed on the Gates of a 


Town in the Agenois, and not appearing, his Dutc 
was confiſcated. () It is remarkable alſo, that in 


ide inſtrument of citation, he was called King of 


England, where he was paramount, and not Duke 
of Guienne, where he was really Faſſal. (i) 

Similar to this, is a kind of Writ directed by Le- 
wis Huttin in 1314, to Edward II. King of Eng- 
land, commanding bim pon the fealty and love which 
he bears him; to arreſt the Flemings his enemies 


w bere ver he could find them. ( He makes uſe in 


particular of the word Deſiraiia, which it ſhiould 
ſeem had teference to the narrow ſeas of England 
where Edward was paramount; no mention is made 
of Aquitaine where he was Vallal, except in the di- 
rection of the Writ, which is addreſſed to Edward, 
imply, King of England and Duke of Aquitaine.” 
It is true, there was an alliance between the 

by which enemies were mutually. to be baniſhed; 
but the word Faliy, and the mandatory: ſtyle of the 


So really the 
Law and cuſtom. upon the ab ec ideas 5 gs it 


were at leaſt much confounded. 
In the courſe of the war between be Sts J. 9 


Ptutr ks is another circumſtance; taken no» 


the French hiſtorians, which if they are 
right in their notions of the cuſtoms of that time, 
is sf en een the whos of the 


G) Velly. 4. 33, 42: | © Rymer, 2 61. 3 
0 nden g. 488. 
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Feudal Law of Nations. Edward ſuffered Philip 
obtain an eafy conquelt over Guienne, the homag| 


for which was the cauſe of contention, in order as j 


Is ſaid, © that if he got poſſeſſion of it again f 
© foree of arms, he mi 155 then enter Nr: it in fall 
6 ſovereignty by right ot Conqueſt. ( According-. 
ly, he afterwards ſent an Embaſly 10 Philip, 155 
bim that he henceforth Reed bim as bis love- 
reign, - and held himſelf free from all homage. 
this was received law, it points out the means 
Which vaſſals, who were themſelves powerful Lor 
Paramount in other places, might change their val. 
ſallage into full ſovereignty, The Englith biftoriang 
relate the matter differently, and upon the . 
Philip ſtill remained Paramount of Guienne. The 
circumſtances however do not affect the reaſoning, 
ovided the obſervation of the French. writers is 8 
taken for law. 
About forty years. aer dd Epwap' III. 58 
| claim to certain eſtates in Guiende. Had there been 
no feudal Court, he muſt have aſſerted his cauſe by 
force of arms; it was agreed 5 however, that 
it ſhould bo regularly brought before the parliament 
of France, which for that purpoſe was to conſiſt of 


fx peers at Jeaſt. (n) 
d Bax nor exemplifies the effect of the feudal 
Law more, than the caſe of Enward the BLACK 
PzxIycs. The fortune of France and Spain had 
often ſunk before him; he was at the head of balf 
the former kingdom. in Fief, which was thus divid- 
ed into two nations; and he was ſupported by the 
dare force of England ; yet upon complaints made 
by ſome weaker vaſſals, he was ſummoned in the 
plentitude of his power, from Bourdeaux to Paris, 


0 Guillaume de Nangis. & ſee Velly's Comments. 4% 5 
(mm) Peers of Edy Nargh Vaſſal of France, Velly. Ha. de 


. & 457+ | 
to 


259 OF THE INFIVENCE'or | 


to anſwer for the conduct whith © out of wr 1-4 | 
e counſel and want of knowledge” be had choſen t 
i 
In the ſame ſpirit of the law, was the celebrated 
CxarLes theBol treated above a hundred years 

- afterwards, by Lewis the Eleventh, That monarch 
held an aſſembly of Notables at Tours, to hear com- 

- Plains againſt him; and he was judged' guilty of 
leze majeſty, attainted, and his proceſs ſent to 
the Parliament of Paris, who by a common "Uſher 
of the court, ſummoned him from Gher?, the feat 

of an Empire equal o France itſelf. („% Many of 
the provinces which gave Lewis this right to inter- 
fere, were held till very lately by the Houſe of Auf. . 
tria in common with the reſt of Flanders—we may 
imagine the ſurpriſe and indignation which ſuch 4 
proceeding in modern unes would have oecafioned, 

_ The hiſtory! of Flanders during the age before 
us; contains many caſes of the ſame nature with 
thoſe related above, (g) and wherever the feudal ' 
ſuperiority of France extended itſelf, thoſe rights 
were perpetually exerted. In 1354, Charles the 
was arreſted àt Rouen, thrown ito priſon,” interro- 
gated like a common criminal, and rhreatened with 
death. (9) If war had not exiſted at that time be, 
tween France and Navarre, We may ſuppoſe that it 

- would have been the immediate conſethuence, and 

thus from the perpetual-confufion of authority be. 

tween dependent, and independent flates, the one 
might legitimately be confiſcated; in conſequence of 
the quartel ef the other; che power af the l, 


7) Froiſſart, v. 1. ch. 24). een r, 3. ch. f. 


(+) Nu Mont. Corp. diplom. univ. 1 2 5 0 

Dip. 98. 8b. upiy. . Pesges, ebene Codex, 1 
) Froiſſert anno. 1315, 2 8 
i n 
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Was : Il forced into action, in ae 8 of che 
legal delinquency of the firſt, 
The ſpirit of theſe cuſtoms as has been e 
was not however, confined to France: In the con- 
teſt with Scotland, when john Baliol conſented to 
do homage 0 EDwann I. that monarch made him 
feel his dependence in a manner that would ſtarile 
the weakeſt crowued heads of modern times; and 

Rymer hag preſerved no leſs than fix ſummonſes 16 
bim to appear at Weſtminſter, 'in order to plead ' 
like any other ſubject in the common courts of the 
Realm. (r) | In this, without entering into any un- 
neceſſary queſtion, (which has produced. ſo-much 
animoſity between the. Scoο,h aud Engliſh write 
whether this ſuperiority was uſurped or not, it is ſuf 

ficient io obſerve, that, (his tile being allowed,) . 
he did no more than what the then Law of Nations, 
operated upon by the feudal Syſtem, permitted him 

to do; and Baliol, upon this principle, ne in. 

dignant, did not refuſe to c ff oe {ae ts * 

The Emperors were for ever engaged i in conteſts 
of the ſame kind, involving the ſame train of diff» 
culties. Henry of Luxemburg underſtood. and pur- 

' ſued them hi interference in the affairs of almoſt. 
every Town, in Italy, was. founded upon them; 
and the Crown of Naples was once confiſcated in 
full Diet, in conſequence of feudal defaults. () 

At another time, the Pope who pretended to the 
right of homage from his crown, knew how-to de. 
fend his royal vaſſal, and (excommunicated and 

thereby effectually repulſed the attempts of the Em- 

peror Orno upon it, during the beginning of 4he 
reign of the famous Frederick II. () The German 

Conſtitution indeed at this day, is pregnant with the 

| genius of, this Law of Nations; and had the feudal 


(r) Rym. II. 603, 605, 606, 608 As 31 616. 
Heist. Hiſt. de I Empire, 1. 149, 50, 51. 
Hin 2, 1 Burigoy Hitt 0e Sicile, 2, 22 
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polity continued in all its vigour, the States of Eu- 
rope would probably wear an appearance, not very 
unlike in its effects, that which the Germanic Alli- 
ances at this moment preſent to uni... 
At ie ſame time that the operation of the feudal 
ſyſtem upon the cuſtoms of the Sovereigns of Europe, 
was to introduce a kind of high Court in Which ma- 
ny cauſes of material importance were determined; 
the Vaſſals who thus bowed to the authority of their 
Superior and their Peers, poſſeſſed privileges in their 
turn, which often influenced; the turn of public af. 
fairs. They were Judges, as well as Suitors, in the 
Lord's Court, and for the moſt part claimed the right 
of oppoſing, if they pleaſed, any alienation of his 
fiefs which the Lord was inclined to make. Fhus, 
they became very important parts of the” executive 
_ Goverament-of the State, and hence it is, that in 
_ almoſt all the old Treaties of peace, the ratification 
of the greater Barons of the Country, was generall 
neceſſary, and appears in all due form together with 
the ſignature of the king himſelf —PFhe ſame privi- 
lege no doubt might be, and is enjoyed in © ſome 
countries, without any reference to the feudal ſyſtem: 
But this is rather the conſequence of particular con- 
ſtitutions, than of the Law of Nations; and in thoſe 
ceaſes, the particular conſtitutions muſt be ſpevified 
in order to come at the | knowledge of the cuſtom. 
In the caſes: before us; to ſay that the feudal ſyſtem 
prevailed all over Europe, is to ſay at once that theſe 
privileges were parts of the European Law of Nati- 
n (ay MN, pra 175 
There was another part af the feudal Cuſtoms; 
which had ſo immediate an effect upon the righis of 
Rates, (and it remains indeed, in many parts, to this 
day,) that it would be hardly poſſible in this place 
io paſs it by. This was that famous right of the ſu- 
pteme Sovereign to all thoſe fiefs, whatever might 
be their extent or power, which \were"left without 
a head, when the reigning family failed for want of 
* poſterity, 


+ 


— In this caſe the fief reverting to the "Oy 
was entitled either to reunite it to his erown, ot 
he granted it out again —— mY by che cere- 
mony of Inveſtiture. 
No length of volleion-epald burgiis Mein d 
Lord, or transfer, conſiſtently with law, the power 
to grant the fief by will, 7 A ſuch power — ron 
cafes prevailed) or to elect a new Sovereign, by the 
ſubordinate vaſſals. But, as may be ſuppoſed, the 
claſh of intereſts among contending States, was per- 
petual, and the intricacies: of Law without end, 
when théſe claims were brought forward. The 
fame diffeulties have often attended the Chanceries 
and Parliaments of particular kingdoms, according 
to their municipal conſtitutions; but theſe, atiſing 
entirely from the feudal law, which was the ſame 
or neatly the ſame, all over the Weſtern; Hations; 
theſe ſuits, were brought forward, if I _ ſo ay, 
in the Chancery of Europe itſelf. . 2 
The two Kingdoms of France and 
being the two great powers into which the integral 
empire of \CHaRLEMAGNE branched, | and from 
which it put forth many freſh ſhoots; the influence. 
in queſtion was moſt elt among the kingdoms and 
ſtates dependent upon them. I ſnall ſelect a very 
few examples of iy, in vt of the above me, 
tions. 
 CuAruLEs Count of Avjou, 0 — an 
ror ot Naples, in 1246, married BrArRL CR, bs 
eſt 1 of the laſt Earl of Provence, who 11. 
led that ſhe ſhould ſucceed to the ſovereignty, before 
Margaret her elder ſiſter, the Queen of Saint Lewis. 
While that monarch lived, Margaret was forced to 
acquieſce-inghis diſpoſition. Upon | his death 
ever, ſhe'prepared to aſſert what ſhe conceived 
be her rights; and in this. ſtate of things the — 
ror Roboren, of HaysBOURG, took upon him. 
to judge of the diſpute, He did this as Lord Para- 
muunt, the earldom of Provence being a fief of the 
old 
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old kingdom of Arles, which bad been itſelf a fief 
of the Empire, and at that time reunited to it, and 
in conſequence of this right, he gave the inveſtiture 
to CHARLES. Whoever conſiders the remoteneſs 
of the firſt” Emperors wh were ſovereigns of Fro- 
vence, and the chain by which this right of Radolph 

proceeded; will have a very complete idea of the 
point in queſtion.” Frowence, was the acquiſition of 
¶QMarlemagne in the eight century his grandſon 
CARD the Born being Emperor, ped, out 
the Kingdom of :Azzzs-to:Bosox,:fromg;whoſe. fa- 
niily the Earldom paſſed by: marriage to the Counts 
of — 2 —— 0 
thirteenth century, the then Emperor, having all the 
rights that iſſued from 8 1 Bold, exerciſed 
this act of, ſovereign gt dan L's 

Tuo centuxzies nds ey in mah Couns 
try, -upo nthe failure of the male line of the laſt 
Houſe * Burgundy in the perſon of Charles the 


Bold; Lewis king of France —— — 


upon Artois, and Bürgundy, as ſiefs of the 
the wars of France and Auſtria which have ſo . 


deſolated all Europe, and which at this moment 
ſhake i it to ĩts centre, aroſe in part from this ſource. 
A more important, becauſe a more intricate EX» 
ample, is "afforded by  Mi/an—gbe nes. about 
which was endleſs between CHARLES V. and Frans, 
ois I. The tights of Francis were derived o 
from Lewis XII. who while * — of Orleans, 6 
married Valentine, the laſt of the Venti family, 
the male line failing. The right was queſtioned 
merely becauſe the oontract of ſueceſſion, in virtue 


of the marriage, had not been coafirmed by, the 


Emperor, to whom the Dutchy regularly, eſcheated, 
Lewis however, had afterwards held it by an actual 


mat: I, which again was to 3 


b (Se Hen, un Chron. & Fr. I. 238. ” | 
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ma poſterity, only in the eaſe of the marriage of his 


daughter Claude with Charles V. then duke of Auf. 
tria; which, not having taken place, the right ſtill 
returned to the Amperor and hence aroſe another 
2 I the perpetual contention; between the two 
mvais.- ( r hy noted ws 
I I am ſenſible that in theſe; caſes, and many others 
that might be adduced, I may almoſt appear to be 


relating, what rather belongs to the Jus Pusxi- 


CUM, as founded upon; particular conventions, 
than the general Law of Nations; but accurately 
ſpeaking,” theſe conteſts did not ariſe in conſequence 
of any pas enlar Treaty, or Renunciatian between 


two States, but from the mere effe& of the feudal 


Law, knoun all over Europe, and therefore accor- 
ding to us, the Law of Nations itſelf, In many 
other points that have been touched upon, this rea- 


ſoning muſt be alſo und erſtood to apply. The Law of 


Nations, is the law for a particular claſs of ſtates; 
writers upon the ſubject ſay (and very. properly) 


Swereign, States. But the ſovereiguty of theſe ſtates, 


according to themſelves, admits of much modifica- 


tion; ſome being Tributary, and ſome bound byun- 


equal alliances. In general, however, when: they 
have been entruſted with the free adminiſtration of 
public affairs, and have had the power of making 
treaties, of the righis of war, or of embaſſy, they 


have uniformly, by the writers on the ſcience; been 


conſidered as forming part of the ſovereigns of the 
world'—But the feudat vaſſals, however bound to 
obey their Lords Paramount, in many points, were 


preciſely in this ſituation; and they are therefore 
actually claſſed among States in the various codes 


of the Law of Nations. („) | 
| * * . 4 * + 
{w) Guicciard, 14921821. Heiſs. 1,215; Note 6. - 
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12. Wiequefort de PAmbaſls. 25, 39. Vanel. 1. 41 
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Indeed whoever recolleQs that John, and —— 
III. were Feudatories of the Pope, and 
ſervices as ſuch, (5) muſt I deny hs + thoſe 


+ Rings of England were Sovereigns; or admit that 


all the Barons of Europe were Sovereigns allo. 
Whatever concerns them before, muſt neceſſarily be 
related, and the whole ſpirit of the feudal law, as it 
verned the intercourſe of ſuperior and vaſſal, or 
of "vaſſals among one another, becomes alfo the 
ſpirit of the law of nations. In this opinion (though 
he has rather hinted his ſentiments, and by way of 
compariſon, than laid down the point at large,) 
Lam borne out by, perhaps, the greateſt of our an- 
fi mes: '-_ - 
* The King,” ſays Sir Henry Spelman, divided 
_ by territories in different ways ;—Provinces to 
Dukes, Counties to Earls, Caſtles and Signories 
© unto Barons; rendering unto him, not ex pacto, 
« vel condicto, (for that was but cautela ſuperabun- 
« dans) but of common right, and by the law of na- 
i $jons ; for ſo T'may term the feudal law then to be, in 
« our Weſtern orb,) all feudal duties and ſervices 
« due, W. &. though 119 — were ſpoken of them.” 


” oibly this reaſoning may be deemed anſativfie 
wry by ome; to others it wy ſeem unneceſſary 
but as this work may fall into the hands of dj? 
not led by profeſſional habits to conſider this part of 
the ſubject ; by them it will not be thought an intru- 
fion ; and I have adjudged it the more neceſſary to 
diſcuſs the point, even at the hazard of being thought 
prolix, becauſe I would not appear from attachment 
to a favourite idea or ſyſtem, to introduce into a 
treatiſe of law, any thing not warranted” by argu- 
ment and tact. 


(y) Hume, 1. 18. (z) Spelman of Parliaments, ab init. 
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